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PREFACE 

TO THE 

PRESENT EDITION. 



THIS Publication needs no apology, ex- 
cept for fuch additions as are now, for the 
firft time, introduced bf the prefent Editor. 
Should they have the merit of rendering the 
work, upon the whole, nnore generally ufeful 
to the Profeffion, perhaps it nnay in feme 
meafure incline them to pardon any inaccu- 
racies difcoverablc in the performance. The 
Editor has irxorporated the New Cafes, where 
the infertion of them appeared to him to 
be the moft proper; without altering any part 
of the original work, or of the additions that 
were made in the fecond edition; except^ 
perhaps, here and there a word or two intro- 
duced, for the purpofc of rendering the con- 
nexion more natural and eafy. That the 
Author may in no refpeft be anfwerable for 
the fauks of his Editor, care has been taken 
to diftinguifh all the new matter, either by 
giving it in the form of notes, {of which the 
laji edition bad none) where it could not conve- 
niently be interwoven with the text; or by 
*^' inverted commas'* at the beginning and end 
of each paragraph; leaving the brackets 

which 



[ vi ] 

which diftinguilhed the illuftrations of the 
laft edition, as before. There is a new di- 
vifion made in each chapter, becaufe the 
Editor could not readily arrange the Cafes 
he wiflied to introduce, under any divifioa 
adopted in the preceding editions. He has 
not gone to ?iny great length, in the Plead- 
ings in Replevin, (at leaft not farther than 
the late decifions ncceflarily led him) be- 
caufe it was beyond the fcope of his inten- 
tion, which was, merely to coUeft and ar- 
range the determinations that have taken place 
fince the publication of the laft edition, and 
to add fome others, which he thought might 
be properly inferted. The few pradical di- 
redions which were given in that edition arc 
for the moft part preferved, and, being cor- 
refted according to the lateft decifions, are 
incorporated with fuch obfervations as the 
prefent Editor thought it neceffary to add 
for the better underftanding of the fubjeft. 
Thefe are feleftcd from books of the beft 
authority; none of which, howcver,/;;^/^. con- 
tain a regular account of all the proceedings 
from the fciz\jre of the Diftref^ to the fuihg 
a Replevin. The Editor has not preferved 
the numerical order of the pages of either of 
the two former editions, which differ from 
each other, becaufe he finds that both thofc 
editions are equally referred to^ and indifcri- 
minately quoted. 

Augufl \zthy 1793. 

No. 6, Lincoln's Inx^ 
Old Sc^UARi.. 



PR E F ACE 

TO THE 

FIRST EDITION. 

AS folidity of judgment^ utility of mat ^ 
ter^ and pcrfpicuitj oj method^ wi/I 
be too obvious to every intelligent reader^ 
on the Jirft perufal ef the following Trea- 
tifey riot to convince him that it is one of 
the. elaborate pieces of the late Lord Chief 
Baron Gilbert, ive prefume there needs 
no further apology for making it publick^ 
efpecially Jince it is a fubje^ ejfentially ne-^ 
cejjary to he knozvn by every individual 
'who has any kind of inheritance or pof 
fejjion ; for it is calctdated in fuch a man^ 
ner as to be of ufe to the public in general^ 
hu\ more particularly to f^eriffs^ under^ 
Jheriffsy Jlcwardsy landlords^ tenants ^ &c. 
'who ought to be thoroughly acquainted with 
this branch of the law. 

The 



Tiii PREFACE. 

Tbc tranjlations at the bottom of the 
pages are intended that this Book may be 
t(/eful not only to Gentlemen of the Law^ 
hilt to fuch alfo as are unacquainted with 
the Original. 

An Appendix of fome well chofen 
Precedents is added' for the eafe of the 
Pra£lifer^ and the whole rendered the 
hejl and compkate/l Book of its kind. 
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ADVERTISEMENT 

TO THE 

SECOND EDITION. 



COMf: time Jsnce, the Puhlifbcr of 
^ the prefcnt Edition of this Work^ 
prevailed on a gentleman^ well known at 
the Bar^ to revife it^ and maie fucb 
additions^ as to him fiouU fetm necef 
farj^ TMu bt fatten birnfilf has been 
done J in a manner not undeferving of 
the attention of the Profejion. The Work 
has received a very minute cgrreffion^ af 
well in language^ as in pundluation. The 
references have been all carefully exa^ 
mined i thofe that were inappoftte bave 
been retra£kd^ thofe that were inaccu-^ 
rate bave been re&ified^ and fucb as were 
necejfary have been fupplied. The divi-^ 
fions have in fome meafure been altered i 
fit the fame time that others bave been 
a addcd^ 



ADVERTISEMENT. 

added. Such of the modern, ASs of Par^ 

liament^ as Vfdl as of the judicial deci-- 

ftons^ which in any wife relate to the 

fubje£tj have been introduced; and to the 

whole is fubjoined a few PraSical Direc^ 

fions; as alfo a new and complete Index. 

* That the Readtr may cntertiin a com-- 

petent idea of the necejfary alteration which 

this Trcatife has undergone^ it may not 

be improper (o remind him^ that ALL the 

ADDITIONS ^re included within bfackets: 

it was candid fo to denote tbem^ left the 

faults of the Editor Jbould be attributed to 

the Author. The ^^ tranfations at the 

*' bottom of the pages^^ which Afgraced 

the former edition^ the Editor of this has 

thought proper to omit. 

Jlvgh tft. 178P, 
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DlSTREiSSES 

AND 

REPLEVINS. 

/ 
rr » I . • .1 I .. ■ ■ ■ . I h 

CHAP. I. 
Of Distrsssss^ 

THE diftrcfs is a remedy given to the 
lord, to recover the rent or fcrvices» 
which the tenant h^th obliged himfcif by his 
feudal contrad to pay, by way of retribution 
for his farm, 

Thcfe fcrvices, when the feudal tenures Spei. Rem. 40. 
prevailed^ were chiefly of two forts j either 2k»vTr^nt. 
MILITARY, as attending on the lord- in war; 47- 
or MINISTERIAL, as attending his courts in ton^'^ditof 
time of peace, and there aflifting hini in the Hale, 
diftribution of juftice j or, ploughing and 
tilling his dennefne. 

B The 



2 THE LAW OF DISTRESSES. 

t 

The non-performancc of thefe fcrviccs 

was, by the : old feudal law, a forfeiture of 

the feud. This is evident from feveral paf- 

Vigei.»s7* fages in Vigellius^ (under the title oi caufa ex 

jj^.'fe^/ quibus feudum amittUur)'^Si vaffalus domino 

ann. 126. fion Jcrvtat^ fidelitatemque ei non fr^ejiet — Si 

Run. edit, of voffaluSy a domifio ejus vocatusy non venerit^^ 

Hale. Si paSlum feudi non fervieiur. — Thefe, fays 

he, were all forfeitures, and the lord oil 

fuch failures of his tenant, was at liberty by 

that law to re-affume his feud. 



Bacon on Go- 
vernment/ 484 



The rigour of this law was mitigated with 
us, and thefe feudal forfeitures changed into 
diftreffes, according to the pignorary me- 
thod of the civil law 5 from whence the 
notion feems to have been firft borrowed ; 
Dig. lib. 20. as may be feen in the title, ^/<? diJiriSiione 
«t. 5* 0- ©• pigyiorum. — Creditoris arhitrio fermittiturj ex 
pignoribus ftbi obligatis quibus velit diJiriiJis, 
adjuum commodum' fervenire. For there ap- 
pear no footftcps of it in the feudal authorsi 

From wheneefoever the name or {a) the 
notion came, the remedy obtained fo early 
in our law, that we have no memorial of 
its original with us ; and »as this power was 
anciently ufed by the lords, it grew ks bur- 
thenfome and grievous to tenants, as the 
feudal forfeiture i — there being no difference 
to the tenant, between the lord's feizing the 
land itfelf and turning him out of poffcflion, 
and his ftripping him of the whole produce 
ofit at his pleafure. 

^ (tf) The word '^DidreiTe" is a French word; in La- 
tin it is called Diftridio, five Anguflia, begaufe the 
things diftrained are put into a flrait, which wc call a 
pound* Cq* Lie. 96. a. 

And 
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THiE LAW OF DISTRESSES. , ^ 

And not only the produce of the farm, 
but the induSfa Q illata^ and every thing that 
was brought on the land, were liable to the 
lord's diftrefs. By this means all the «plun- 
der of the war^ which the vaffal had brought 
home, was often carried off by the lord, 
and the diftrefs, by his power, removed out 
of the reach of the tenant; and that on the 
nighteft occafions* 

This power, thus praftifed by the lords^ Ban-, on ftat. 
did not only opprefs the tenants, but put JJijox eV/c 
them fo entirely under the power of their n- ftat. Mari 
lords, as to enable them to bring great hum- ^''"*'* **^' 



bers of vafials into the field againft their 
prince, and thereby difturb the publick peace 
of the kingdom. 

There were yet two other inconveniences 
\vhich arofe from the abufe of thefe diftreffes. 

The firft was, that in the difputes which 
frequently arofe between neighbouring 
lords themfelves, whilft each . lord was en- 
deavouring to enlarge his bounds and en- 
I croach on his neighbouf's property, the te- 
nants were generally diftrained by both; by 
lyhich the tenant was brought within the 
feignory, and fo became fubjefl: to that 
feudal dependence and fervice which accom- 
panied the military tenurCk 

The other mifchief was, that when the 
lords had brought them under their depend- 
ence, they would diftrain them for the amer- 
ciaments of their courts ; and, as the ftatute 
of Marlbridge cxpreflTcs it, — graves ulHones 5* Hen. 3. c. u 
B 2 fccerunt^ 
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4 THE LAW OF DISTRESSES. 

fecerunty &? diftriSiones quoufque redemptUfies 
receperint ad voluntatem Juam. And what 
made the abufes the more infupportable, was, 
iinii. loa, 3. that the lords— Ji^r miniftros domini regis juj-^ 
y ticiari non permittunt^ nee fujlineant quod per 

ipfos liber entur diftriSiioneSj quas au3fortiate 
propria fecerint ad voluntatem Juam, — So that 
they fcemed to throw off the authority of the 
law, and to fubvert the fundamental rule, 
that no property was to be altered without 
the king's writ. 

But thefe oppreffions ended with the dif- 
traftions of the barons' wars. For towards 
the end of the reign of Hen. 3. there were 
particular laws made to regulate the man- 
ner of diftraining; not permitting the lords 
to extend this remedy, beyond the mifchief 
it was firft introduced for; which was no 
more than to empower the lord by fcizing 
the chattels, to oblige the tenant to perform 
the feudal fervices, 

Bric. !, 3* p. Thefe were to remain in the lord's hands 

130. Spelou , , r 

^c.efchcata. AS PLEDGES to compel thc performance; 

f^Hen^'*' and the detention was no longer lawful, than 

Jiva/cfi. while the tenant refufed to do the fervices, 

^i.^dlVm. which were referved by the feudal contraA. 

ai feud, prop! By what fteps it came to be brought under 

siiUv.*ica7' 'he regulations which govern it at this day, 

«s. 97. 100. we (hall have, occafion to obfcrve, by con- 

•i.1776. fidering, 

\. Thc feveral forts of diftrefles, and in 
what cafes a diftrefs lies. 

II. " Who in refpeft of his cftate or m* 
tereft may diftrain." 

{II. What things are diftrdinable. 

IV. Thc 



THE LAW OF DISTRESSES. 

IV. i^Thc time, place, and manner of 
making the diftrefs.] 

V. How the diftrefs is to be ufed [and 
difpbfed of;] and herein, of the pound ; [and 
of felling the diftrefs.] 

I. Of the feveral forts of diftreflcs, and in 
what cafes a diftrefs lies. 

The diftrefs at common law was ufed in 
fix cafes, viz. 

1. For the fervice due to the lord arifing i ro. aw. 
from the tenure ; as homage, fealty, rent, *^5- 
fuit of court, 6?r. For the diftrefs, as is al- 
ready obferved, came in, in lieu of the for- 
feiture, and was a mild alteration of the 
feudal law, which allowed the lord to feizc 
the feud for the non -performance of the. 
fcrviccs. 

[Rents at common law, are of three kinds; 
nnt-fervue, rent-charge^ and xent-Jeck. 

Rent'fervicey is where the tenant holdeth Co. Ut 96. 
land of his lord, by feahy and certain rent; ••*♦*• 
or by homage, fealty, and certain rent ; or 
by other fervice, and certain rent. It is 
called rent service, becaufe it hath always 
fome CORPORAL SERVICE incident to it 1 
which at the Icaft is fealty. And in cafe it 
be not paid at the day appginted, the lord 
may diftrain for it of common right (<?), 
without rcferving any fpecial power of 
diftrefs. 

Rent^ 

[a) Of common right, that is by the common law, 
fo called, my I^rd yoke fays, becaufe the common, 
law IS iLc bell az^d moft common birthright that the Tub- 
B 3 jca 



6 THE LAW OF DISTRESSES, 

Co.Lit. i43» Rent-charge is rent, for which the owner, 
may diftrain, not of common right, but by 
virtue of a claufe in the deed which created 

Co. Lit. 143. Rent'fecky redditus JiecuSy pr dry rent, i« 
in efFed nothing more than a rent granted by 
deed, butwithout any claufe of diftrefs. And 
for this fpecies of rent there was no rcrrt'dy 
by diftrefs at the common law; but the 
grantee could only have charged the perfoft 
of the grantor, in a writ of annuity. 

% inft. 19. There are alfo other fpecies of rents, which 

are reducible to thefe three ^ fuch as, rents 
ofaflife, chief rents, (^€. . 

Rents of affife, are the certain eftabliflied 
rents of freeholders, and ancient copyholders 1 
and are fo called, becaufe they are ajjijed and 
certain 5 and of thcfe, the former are fre- 
quently called chief rents, *' and both forts 
»BI. Com.43« are indifferently denominated .quit rentSj^ 
quieti reditus; becaufe r hereby the tenant 
goes quit and free of all other ferviccs." 

Having given this general divifion of rents^ 
it remains to be obferved that the djffcrencc 
between them, in refpeft to the mode of 
recovering them by diftrefs, is now totally 
abolifhed by the 4 G. 2^ c. 28. § 5. which 
declares, that all perfons may have the like 

jed has for the fafeguard and defence, not only of his 
goods, lands, and revenues, but of his wife and chil- 
f dren, his body, fame, and life alfo. 

And it is to be obferved, that the common law of 
England is fometimes called right, fometimes common 
right, and fometiaics communis juititia. Co. Litt, 
142 a. 

remedy 



THE LAW OF DISTRESSES. ^ 

remedy by diftrcfs for. rents feck, rents of 
aflife, and chief rents, as in cafe of rents re*, 
ferved upon leafc. — So that now it may be 
laid down as an univerlal principle^ that a 
diftrefs may be taken for any kind of rent in 
arrear. 

" The 4 G. 2. c. aS. /. 5. relates to fuch 
rents only as had been duly anfwered or paid 
for the fpace of three years within the fpace 
of twenty years before the firftdayofthat 
feflion of Parliament (21ft January 173 1) ^ 
and fuch as Qiould be thereafter created, and 
therefore where cognizance was made for a Braabury 
diftre/s under the grant of a rent-feck in ^;,^"|^'' 
1 69 J, and the cognizance did not (late that ^^^' ^ 
the rent had been duly anfwered or paid for 
the fpace of three years within the fpace of 
twenty years before the firft day of the fef- 
lion of 4 G. 2. the court upon demurrer to 
the plea in bar held the cognizance bad." 

And by the 11 G. a. r. 19. § t8. if any 
tenant (hall give notice of his intention to 
quit the prcmifles at a time mentioned in 
fuch notice, and Hiall not accordingly deli- 
ver up the pofleflion thereof at the time; he 
Ihall from thenceforth pay double rent, to 
be ** Uvied^ fucd for, and " recovered in like 
manner as the fingle rent.] 

** In an action upon this claufe it has been Timmins r. 
determined that a tenant holding from year f Suw^^ifioj 
to year under a parol leafe is within the 
words and meaning of it, and this though 
his notice is to quit at the end of the firft 
ye^r/' 

B4 So 
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» THE LAW OF DISTRESSES. 

66^'' ^c^ ^^ ^^^ ^^^^ "^*y diftrain for relief— ^/J 

49? b. I jone* («) pur file fnarriety and fur fair e fit% cheva-^ 
» 32. Latch. n^^ For though thefe were not annual^ yet 
"^* they were parts of the feudal profits, and 

were therefore recoverable in the fanne 

manner. 

But It may be neceffary to diftinguilh re- 
lief^ into the relief proper and improper. 

Co. Lit. 83. The PROPER relief is the ancient relief, 

»,^spci. Rem. which w^s due to the lord at or before the 
I Jon. 13*. entry of the heir, or new tenant, into the 
3 Bu^ift! 323. ^^^^* This was anciently paid in money. 
Run. eiit, oV and was not fo properly a fervice, as a per-r 
""'' quifite or incident to the feudal tenure. It 

arofe from this, that whilft the feud was tem- 
porary and precarious, the lords ufcd upon 
the death of their tenants, and before the 
heir was admitted into the feud, to oblige 
th* heir to pay a fum of money. This, 
aker the feud came to be eftabliftied, and 
made perpetual, came to be part of the 
feudal profits J the tenants cafily confenting 
fo it upon the eftablifliment of the feud. 

In s^nalogy to this, the lords, after magn^ 
(haria had indulged to the tenants the li- 
cence of alienation, ufed in their grants to 
l-eferve a fum of money on every alienation 
of their tenants j and where fuch refervation 
appeared in their grants, with a claufe of 
diftrefs, the lord might rcfort to that remedy 
where the tenant failed to perform his part of 
jhe conrradt. It afterwards happened that 

{a) The aids pur f aire Jit% chevalier et j^mt f aire Jilt 
merrier, are ex^rcjsly aboiifhcd b/ 12 Car, 2. c. 24. 

the 
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the grants in which thefc rcfcrvations ap- 
peared, were by length of tinne worn out or 
loft, and then the lords prescribed in taking 
the relief. But for thefe prefcriptive reliefs, 
the lord could not diftrain, unlefs he could 
likewife prefcribe in the diftr^fs. For as the 
prefcription created the right to this impro- 
PBR relief, fo there muft be a prefcription to 
give the remedy ; otherwife they were looked 
upon as burdens and exaftions of the lords 
upon their tenants, tending to difable them 
It from appearing in the field, armed and 

! equipped for the public fervice : and for that 

■ reafon were faid to be againft common right : 

that is, againft the policy of the law, which 
\ provided for the public (afcty, before the 

i private profit of the lord. And therefore 

they were not encouraged, nor any remedy 
cither by diftrcfs, or action, given for them, 
p unlefs the lord could (hew as early a title to 

the remedy, as to the duty itfelf. 



In like manner the heriot is of two forts ; 
the heriot fervice and the heriot cuftom. 

The heriet now is the best beast (a) of VIm^^^w^ 
the tenant, but anciently was taken out cf ^*' 
the militia apparatus. It was a device firft 
introduced to keep a conquered nation in 
fubjcftion, and to fupport the publick ftrength 

(tf) A heriot is the bed bead or other thing due to the 
lord Qpon the death or alienation ot his tenaou 
2 Com. Dig. 405. tit. Copyhold, (K) 18. 2 Black, 
Com. 97* 

But the lord fhall have that which be choofes for the 
bed, though it be the word. Hob. 60. 

In fonie manors it is the bed chattel, piece of 
plate, ice. Kitck. 133. 2 Black. Com. 422. 3 Bac. 
^bff. 48. 

and 
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and military furniture of the kingdom, by 
taking on the death of the tenant his bcft ar* 
mour. Hence it became part ef the fervicc* 
ariffng from the tenure, and therefore to be 
diftrained for as other fervices. This, as 
. the military fervice declined, was turned 
into fomething of < private profit to the 
lord ; and inftead of the militia apparatus, he 
took the beft horfe, ox, or cowj and 
the fame remedy was continued, as where 
the heriot was paid in, the habiliments of 
war. 

Pro. Aiw. tit. The refervatlon of this heriot fervice was of 
Sw! 8a. a* ^' P^b^ic utility. It was alfo for the private 
iafety of all the tenants in the manor, that the 
habiliments of war fhould be kept amongft 
themfclves for their defence -, and therefore 
where there was no fuch tenure .between the 
lord and tenants of fome particular manor, 
the tenants by agreement confented that the 
lord ihould have the bcft part of the military 
furniture. This agreement ci-eated a cuftom^ 
which being the law of the manorj^ created a 
right in the lord to feize. 

But the lord could not diftrain-j becaufe 
wherever there were any footftcps of a diftrefs, 
it was always fuppofed to be part of the feu- 
dal refervation : and the heriot cuftom arifing 
originally from the grant of the tenant, and 
not being referved by the lord upon his feudal 
donation, was riot a fervicp arifing from the 
tenure between lord and tenant j and there- 
fore was not under the regulation of feudal 
fervices, and confequently not to be diftrained 
for, as fuch fervices were. 

2 But; 
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But where fuch heriot cuftom obtains^ the Keaw.«*.«. 
property of the heriot isaftuall^ in the lord HTriot,^7, 
upon the death of the tenant j ' becaufe the |^- *'^- 
choice of the befl bead is in the Iord» and Cro.'clr/a6o» 
not in the tenant. And hence it is, that the 
lord may feize the heriot cuftom wherever he 
finds it, either on the tenant's land, or off it, 
or even in the king^s highway. And if it be 
! eloigned he may have trefpafs or detinue for 

i. |ti for the bringing the aAion determines 

ithe choice for that beaft, as if he had feizcd 
at firft ; and whoever takes it, violates the 
j property, which was vefted iq the lord by 

J ^ the death of the tenant. But in the cafe of 

fuch eloignment the lord cannot diftrain the 
j tenant, as he may for the heriot fervice ; be- 

j caufe the diftrefs was introduced for the reco- 

very of feudal duties, of which the heriot cuf- 
tom is no part. 
I 

I But It hath been much doubted whether the Piowd. ^ 

I lord might seize the heriot service ; becaufe Bm^tfu^ 

j that being part of the feudal duties ariGng pi.?- 

Ii from the tenure between the lord and tenant, i)r^&^'t^d/V4. 

I! ought to be governed by the fame regula- Moor 540. 

Ii tions with the other fer vices; and therefore ^^'^^'^l^^' 

\ where jthe tenant holds by a capon, or a hen, 2 Utw. V367. 

I fcff. the lord muft diftrain, and cannot feize 3 Mod, a^i* 

Ij as for his own property j fo neither ought he 

:| to. feize for a heriot fervice. But it now , 

feems to be fettled, that the heriot fervice is 
feizable, as well as the heriot cuftom ; be- 
caufe the choice of the beft beaft is in the 
lord, and therefore he only is to determine 
that choice by a feizure (a). But where the 

{a) And where the lord is intitled to feize a heriot, hs 
jnay feize it wherever he can find it, whether on the 
l^nd or not. 3 ^od, 23 1. I Show. 8i. 

tenure 



i 
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tenure is by the rent of a hen or a capon^ 
fcfr. he is to render, and therefore the lord 
can only conapel him to dd it by diftrcfs. 
[But a fuit heriot rcfervcd by deed, cannot 
be taken off the manor, i Show. 8i.] 

Crt». jac. 38?;, 2dly. The fecond fort of diftrefs is for 
664!* ^^'* ^"^^ ^"^ amerciaments in court lects. This 
sco. 3«.4i» ftands upon a different' bottom. The former 
II Co- 45* diftrefs only relates to private contradls be- 
tween landlord and tenant ; this d flrefs re- 
lates to tranfadlions in a court ofjufticc, and 
is allowable either for a fine impofed by the 
fteward, or for amerciaments aflfefTed by tho 
jury on perfons guilty of nuifances ^ or for any 
other crime prefentablc or conufable in the 
lect. 

s Com. Dig. <Mn the cafe of common perfons there 

teefs, Xp^.)u ought to be a cuftom alledged for diftraining 

for fuch amerciaments, but it is otherwife in 

a leet of the king." 

But for amerciaments in a court-baron, 
the lord cannot diftrain, but is put to his ac- 
tion of debt for recovery thereof. 

To underftand this rightly, we muft obfervc 
that court leets were originally derived out 
of, or rather exemptions from,, the (beriff^s 
torn, and therefore are courts of record, as the 
torn is. 

In thofe leets, though the lord or his Rew- 
ard prefides as judge, yet the court is curia 
domini regis, and was at firft eftabliflbed to 
punifti trefpalTes and public nuifances, which 
arofe within the precinfts of the lect, as thQ 

torn 
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torn through the whole countyi Hence it 
comes that in all things neceflfary for the fup* 
port of the jurifdiftion of the court, the judge 
was armed with the fame power with the 
judges above ; and therefore the fteward for 
any contempt in court might impofc a fine, 
and imprifon for it, as the judges above : — 
bccaufc, what is neceffary for the vindication 
of the honour of the court, the fteward is not 
obliged to go to a fuperior court to feck re- 
drefs for. But for an amerciament, which is 
impofed for a tranfgrcflion out 6f court, of 
which the court has cognizance, there was 
no fine or imprifonment ; bccaufe that court 
could only try leffer offences, which were 
not fineable ; the greater offences being re- 
mitted to the jufl:ices in eyre. This fine for 
contempt in court, when impofed, being 
grounded on the judgment ot the king's 
court of record, created a debt, for which 
the fteward might either imprifon, or levy 
the fame on the goods and chattels of the 
debtor; but for the amerciaments the ftew- 
ard could only distrain, and not fine and 
imprifon* 

The procefs that levies this debt, is in the ^^' SH«r. 
books called a diftrcfs; becaufe the lord f^Vh. 125. 
might at common law impound the diftrcfs «Co.4i. b. 
until the fine was paid; — but as the diftriiigas 
or Ijevari for levying thofe fines and amer- 
ciaments ifiucd in the king's name ; and as 
the lord may likcwifc fell this diftrcfs, it is 
rather to be efteemed in the nature of an 
IXECUTION, than a diftrefs, in the genuine 
fenfe of the word^ the diftrefs originally 
being no more than a pain on the- tenant, and 
a pledge in the lord's hands to compel the 

tenant 
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tenant to4)erform the fervices,— and thereford- 
could not be fold,— till the ftat. a ^* &? 

[That a power to fell the goods diftraincd 
for rent, fo ncceffary to make the rent effec- 
tual, fhould not have been introduced at a 
more early period, is foniewhat furprizing,} 

5 Co. 39.41. And hence it hath been held, that the 
fteward may impofe a fine upon a man foi* 
refufing to be fworn a conftaWe, and may 
diftrain for that fine* 

Dait. sherw So if a man oweth fuit to the Iheriff 's torn^ 

^^ and reftifeth to be fworn, or if a bailiff of a lect 

refufeth in court to execute his office; thefe 
are all contempts to the authority of the 
court; and the fteward may impofe a fine, 
and levy it by diftrefs of the offender's goodi* 

Dait Sher^ So if a man oweth fuit to the fheriff ^s 

ito.*tit,Diftr. ^^''"> ^P^ ^^^^ ^^^ make his appearance, he 
pi. 8. may be amerced and diftrained for the fame j 

Awi^^'pL^* becaufe it is a contempt to the court in re- 
»^4« fufing obedience to their lawful commands* 

But qu. whether this be properly an amer- 
ciament. 

The difference between fines and amer* 
ciaments is, that the fine was pro gravioribiU 
deliliisy — the amerciament fro minoribus. 

' The graviora deliHa were punilhed either 
)by the view of the judge himfclf as fines for 
contempts done in courts, or on a view of' 
nuifances 5 but out of court by the juftices of 

ihe 
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the peace> or upon indidmenr^ or other 
convidtion* 

Of fuch graviora ddiSla^ the fine is (ct by 
the court itfelf, becaufe fuch graviora deliofa 
muft be againft the king's peace, the quan- 
tity of which the court are judges of, who 
have commilTion from the king to fee that 
fuch peace be preferved. In fuch cafes, the 
jury are only judges whether the defendant 
be guilty of the fad or not ; but the court is 
judge of the quantity of the fine. It is called 
a fine, becaufe it ends with the court, and is 
not to be affccred by the jury. 

In minoribus deliSis^ as for not appearing 
at the court leet,' or torn, the judge may 
order the jury to affeer an amerciament on 
fuch a defaulter, and iilue a dijlringas for * 
levying the fame. 

** To make this amerciament legal, it 40001. Dif; 
ought to be aflefled by the court, and not by s^e^phcmV. 
the jury, and affecred by the jury : for an HoughtoB 
avowry under a diftrefs for an amerciament '} 
has been held ill, becaufe it reprefented the 
amerciament to have been made by the jury; 
and a juftification in trefpafs under fuch a 3^«^**9^ 
diftrefs has been held ill, becaufe it did not 
ihew the amerciament had been affeered.'' 

But it feems that at the aflizcs and feflions, 
where the judges and juftices fit by an imme- 
diate commiffion from the king to keep the 
peace of the county, the non-appearance of 
fuitors to make enquiries for breaches of the 
peace is among the graviora deliiia j — fo that 
there, the court hath power of itfelf to im- 

pofe 
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pofe a fine, which muft be cftrcated into the 
exchequer to be levied. 

And fo where the king grants to arty cor- 
poration a power to hold feflions, if fuch 
court, fines for non-appearance, fuch fines 
muft be eftreated into the exchequer, and 
levied by the procefs of that courts and fuch 
corporation, though they have the grant of 
fuch fines from the crown, cannot get them 
out of the exchequer but by petition, ot 
monftrans de droit. 

And if inftead of fining fuch perfons, the 
fcflions order that they be amerced, and the 
jury afFcer the amerciaments, they may be 
levied by diftringas. 

Cio. eDj. 74«. But court barons were inftitUtcd for the 
private advantage of the lord, and the eafe 
of the tenants of the imnori— curia domini 
' ^ tnaneriiy in which the fuitors are judges; and 
their amerciaments being impofed only for* 
thq lord's advantage, and for not doing fuit 
to his courts, or performing the fcrvices due 
to him, fuch amerciaments are not grounded 
on the judgments of the king's courts, or 
courts of record ; and therefore only created 
a debt for the, lord, to be fued for in the 
king's court, that the juftice - of it might be 
there controverted ; for which reafon the 
law never allowed the lord to diftrain for 
thofe amerciaments in either of the ways 
abovementioned. For the lord ought not to 
have a diftrefs for them in the nature of an 
execution, becaufe that were to alter pro- 
perty without the king's writ, or the procefs 
of the king's courts* Nor was it reafonable 

to 
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to allow the lord to diftrain and impound for 
Ihcfe amerciaments, bccaufe they were fet, 
among other caufes, for not doing fuit to 
the lord's court and other fervices arifing 
from the feudal tenure, and were in nature 
of a penalty inflidled on the tenant for the 
non-performance thereof; for which the lord 
might diftrain by virtue of the feudal grant, 
and therefore ought aot to diftrain for the 
amerciament too. That were in cffc<5b to al- 
low the lord a double diftrefs for the fame 
thing; — for the fervice itfelf, and for the 
amerciament; which is the penalty for the 
non-performing that fervice; which were 
vexatious, and would put the tenant too 
much in the power of the lord. 

But if the lord can prescribe in a diftrefs 1100.45.*. 
for the am.erciament, then the diftrefs be- ^""^ ^^'- ^^' 
comes lawful; becaufe fuch a prefcription 
is prefumed to be founded on a grant of the 
tenants, by which they fubjefted themfelves 
to the diftrefs. And though the grant which 
created the diftrefs, be worn out by length 
of time, yet the continual ufage is good 
evidence of it; and therefore the tenants muft 
fubmit to that cuftom which their anceftors 
have put them under. 

But if the manor belongs to the crown, Cro. ills. 
the king by his prerogative may diftrain 'j^^^i^^^^^ 
the tenants for amerciaments impofcd in hri Aimm. 
court baron, without prefcription; becaufe 
it is of publick advantage that the king's- 
. treafure ftiould be collefted in the moft ex- 
peditious manner. 

C 'if here " 
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There is however, this diftinftion to be 
obferved in fines impofed by a court leet. 
They are cither impofed by a fteward for a 
contempt to the court, — and this is abfolutely 
rieceffary for the fupport of the apthority and 
dignity of the court within the boundaries of 
its duty J — or elfe they are impofed as a pu- 
nilhftient for thofe crimes which are conu- 
fable by the court. But where by cuftom 
the leet hath jurifdiftion to impofe a fine, 
for a thing not originally within the jurif- 
diftioni but only acquired by cuftom, in fuch 
cafe, as that particular cuftom gave the leet 
a right to impofc the fine, fo the cuftom 
only can create the right of diftrefs. 

Thus where a leet laid a cuftoni^ for a 
townftiip to fend one to be fworri conftable, 
which not being done, a fine was impofed, 
and a diftrefs taken for it, the diftrefs was 
held unlawful; becaufe there the fteward of 
the leet did not prefcribe in the diftrefs, and 
nothing elfe could warrant it. 

So it is, pro certo leta\ which was a fum 
given by the tenants to reimburfe the lord 
for the purchafe of the leet 5 and for this the 
lord cannot diftrain without a cuftom to war- 
rant the diftrefs 5 becaufe this is a fum purely 
of private advantage to the lord, and in. no 
fort neceflary to be paid to keep up the ju^ 
rifdidion of the court. 



% Co. 41. b. But for fines and amerciaments in leets, 

,the lord may either diftrain and fell the dif- 
trefs, and then the diftrefs is in nature of an 

execu- 
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execution, of the judgment of a court of re- 
cord ; or elfe he may impound the diftrefs, 
and th^n it is replevifable. 

Here it may not be itnp^ope^ barely td 
mention another fort of diftrcfs, which is 
the laft and great procefs in courts of judi- 
cature, to bring the defendant into court, 
and oblige him to appear in civil cafes,, in 
aftions as well real as pcrfonal. ^ 

This procefs is the attachment, which lies 
as well in inferior courts, not of record, as 
in fupcrior courts; and it is given when the 
defendant has been fummoned to appear and 
makes default (a). And it is not a procefs 
againft the body of the defendant, butagainft 
his goods and chattels ; for the officer at- 
taches the defendant by his horfe, his ox, or 
his cow. And where this procefs iffues out D^it. sher. 
of a court of record, there is no doubt but if ^^^^j^jj 
the defendant makes default, the goods he bycr 199. 
was attached by are forfeited, becaufe in fuch p*' ^^* 
Cafe there is a judgment of the king's court 
of record condemning the goods, which al- 
ters the property. 

And it feems that in the county apurt and KUch. 155. 
court baron, which are not courts of record, Bro!m! court 
if the defendant does not appear upon the Bar. pi. i. 

(a) An attachment is in many anions the firft pro- 
cefs 3 61. Com. 280. 

A Dijiringas is the procefs which iflues, if the de- 
fendant does not appear at the return of the fummona, 
or attachment; and it is called diftrefs infinite, be- 
caufe it goes till appearance. 4 Com. Dig. 448. tit. 
Procefs. {D.)y. 

C 2 attach- 
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^ ^ attachment or diftrcfs, the goods by which 
he was attached or diftrained, arc likcwifc 
forfeited on his default. The reafon why in 
this fingle . inftance the property is altered 
without the king's writ, or the judgment 
of a court of record, feems to be, for the 
more fpeedy adminiftration of juftice, which 
is of publick advantage; and the party by 
his appearance might have prevented the 
forfeiture. 

And here we may likewifc obfcrve, that 
where the plaintiff recovers in the county 
court, or court- baron, the execution is only 
BY DISTRESS; that is, there iffues a precept 
to the officer of the court to take the goods 
of the defendant, and keep them in pound, 
until the defendant fatisfy the plaintiff his 
debt. The reafon is, becauic thcfe are 
NOT courts of record ; being held only in 
the lord's or flieriff's name;, and therefore 
>all the procefs run in their names and not 
in the king's, and without the king's writ 
no property can be altered. So that the 
execution in thefe inferior courts, only feizes 
and DETAINS' the defendant's goods until hc^ 
makes the plaintiff fatisfaftion for his debt. 
We find -therefore in the Regifter, the king's 
writ de executione judicii of thefe inferior 
judgments, and by virtue of that they may 
levy the plaintiff's debt as if he had reco- 
vered it in a court of record. 

In the lord's court, if the defendant does 
not appear to do juftice to the complainant 
on the fummons, on the next procefs he 
ought to give pledges, or caution for his 

appear* 
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"appearance; and therefore upon the attach- 
ment they may return him attached fer 
plegios; and then if he don't appear, his 
pledges (hall be amerced 5 for which amer- 
ciament the lord may have his a6tion of 
debt. If the defendant cannot find pledges, 
the attachment is per vadios ; and fince the 
lord would have had the amerciament if 
the defendant had been attached, by pledges, 
and had hot appeared, therefore if he be 
attached per vadios^ and do not appear, the 
vadii are forfeited i for the vadii come inftead 
ofthe/>%«, and therefore are hypothecated 
for his appearance in judgment of law. And 
by confcquence, if he doth not appear to 
perform the condition of fuch pignoration, 
the vadii are forfeited; and therefore the 
defendant, where he is attached per vadios^ 
may before the day of his appearance re- 
plevy the vadiosj and put in pledges' who 
are anfwerable for his appearance, and if he 
makes default are amerced. 

But if there be a levari facias for a debt 
recovered in the lord's court, there the goods 
are not forfeited on the return; becaufc 
after judgment he hath no day to appear ; . 
and therefore there can be no forfeiture arif- 
ing to the lord nor the party : inafmuch as 
he was not bound by his fealty to do any 
fuch adl to the party recovering, and confe- 
quefttly here the lord only feizes the chattels 
of his tenant to make him pay his debts. 
But the plaintiff muft apply to the king's 
court to have the property altered by a writ 
de executione judicii, and fo hath a compleat 
remedy for his demand. 

C 3 But 
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But if the vadii were not to be forfeited on 
rnefne procefs, the tenant would let fuch 
goods lie till at his leifure he could come in 
to conteft the debt, which would tend to the 
delay of juftice. 

And here, note by the way, that the lord's 
diftrefs for rent is in nature of a prerogative 
procefs, to take the goods and chattels of 
his debtor in the firft inftance without any 
fummonsj but at the next court day fuch 
. dillrefs is not forfeited to the lord, if not re- 
plevied i bec^ufe then he woyld judge of for- 
feitures in his own caufe. 

But if the tenant was aggrieved he myft 
apply to the king who is the lord pars^- 
mount; and the complaint is, that he was 
diftrained contra vadios i^ fkgios \ that is, 
when he was ready to give good fecurity to 
conteft the lord's debt ; — and therefore the 
judgment in replevin is of return irreple- 
vifable; that is, that the lord has a juft 
caufe to detain, — that fuch prerogative of 
the lord's (hould take place till the debt b)C 
fatisfied. 

jdly. A third cafe where a diftrefs lies is, 
for toll in a fair or market, 

Ro. Abr. 666. And here the law is clear, that where a 
Hob""i87.^' lord hath a fair or market by prefcription, 
and hath ufcd to take toll of cattle fold, if 
fuch toll be not paid, the lord may feize any 
of the cattle -fo fold, and retain them till fa- 
tisfadlion be made him for the toll. For the 
prefcription is built on a grant of the kino, 

which 
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which by length of time is fuppofed to be 
worn out; and that grant was originally made 
for publick utility; fairs and markets being 
iriftituted for tlie more convenient fupplying 
the fubjeft with the neceffaries and conveni- 
ences of life. And therefore eycry fubjeft that 
buys there, may very reafonably be charged 
for" that convenicncy with a moderate toll j 
and the lord hath the advantage of the toll, 
as a compenfation for the mifchief done to 
his foil by the beads fold. And as the lord 
might have diftrained the beads for damage 
feafant^ if he had not fuch fair, fo he may 
diftrain for the toll, which is in nature of a 
compenfation for that damage (tf). Hence 
ic^ (hould feem reafonable, that where the 
ftir or market fubfids merely by grant from 
the crown, — as where the fair is newly creat- 
ed by grant, —and toll thereby given to the 
grantee, that he may didrain for fuch toll; 
for qui fentit commodum /entire debet £5? onus 5 
and an aftion of debt would be no remedy. 
But THjs didrefs is only a pledge to be 
PETAINED till fatisfaflion made, and doth 
not feem to be within the datutc to be fold. 

<'But the owner of the foil on which a^*^«^«y*£^ 
market is held cannot diftrain goods as da-- Rlym.^'1589. 

{a) But it is not to he fuppofed from hence, that the 
perfon intiiled to toll is always the owner of, or in- 
titled to the foil, for the toll may belong to one man, 
while the foil belongs to another, and if a fair or mar- 
ket with toll therein is grnntcd in Borough Englijh land, 
the heir at common law Ihall have the fair cr market, 
and the toll, and the heir by the cuftom the foil. Moor 
474. . I IVilf, 115. The only compenfations which the 
owner of the foil, as fuch, is catiiled to, arife from 
ficcag$ and ^^allagc^ ib, 

C 4 mage 
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mage fea/ant, which are laid down there for 
fale, tho' the owner of them has not paid him 
any rccompencc for laying them there/* 

vu^lil'co " ^^^ ^^" ^ diftrefs be taken for goods 

^6u * fraudulently fold out of a market to avoid 
the toll:— As where a corporation claimed 
toll of all corn brought into the borough for 
fale on a market day with power of diftrefs; 
and /f. on a market day fold an inhabitant 
, a quantity of corn, • which lay ten miles off, 
by fample, and on a fubfequent market 
day fent it through the borough to the 
vendee's mill; and the toll gatherer followed 
the waggon to the mill, and there fcized the 
toll. On an adion of rrefpafs brought againfl: 
him, the Court held the cafe not within the 
corporation's claim, that extending to fuch 
corn only as was brought into the borough 
for fale in futuroy and the corn itfelf in 
queftion, when brought into the borough, 
being aftually fold : though the Court inti- 
mated that if the fraud could be made ap- 
pear, the remedy would be a fpecial a£Hon 
on the cafe." 

Dr. & Stud. 4thly.' If a townfhip be amerced, and they 

u, 2, cap. 9. j^y confent aflTcfs a certain fum on every in- 
habitant for the railing thereof, and like- 
wife agree that if it be not paid by fudi a 
day/ that certain- perfons appointed for that 
purpofe by the townfhip fhall diftrain for the 
fum afTeiTed on each inhabitant ;— this is a 
lawful diftrefs 5 becaufe confcnted and fub- 
mitted to by the agreement of thofe perfons 
who are to pay the tax. It is the more 
reafonable, becaufe the railing the tax in 

that 
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that manner is for the eafc of the inhabi- 
tants; in regard the publick officer muft 
otherwife levy and colled the amercia- 
ments, 

5thly, A penalty inflifted for a breach of 5C0. 64.a. 
a by-law may be levied by diftrefs; but this Ro;Abn^^^^^^ 
only in cafe where luch remedy is appointed Dyer 3*1. pi. 
for recovery thereof by the power that made ^^' 
the by-law, and at the time the by-law was 
made; — becaufe the by-law only binds the 
members of that community who make the 
law, and therefore the affent of every mem- 
ber is prefumed in the inftitution of that law 5 
and confequently the penalty may be reco- 
vered by diftrcfs where the parties thcmfelves 
have agreed to that remedy. But unlefs 
the diftrefs be expressly provided for by 
the corporation, the penahy can be reco- 
vered only by aftion of debt (a). The fub- 
je£l cannot be imprifoned for the breach of 
any by-law, though it be fo exprefsly or- 
dained by the power that made the by-law, 
becaufe fuch imprifonnoents are againft Magna 
Cbarta, and therefore the by-law appointing 
It is fo far void, as being againft the law of 
the land. 

But where the corporation can prefcribc 
in the diftrefs, they 'may lawfully diftrain for 
the penalty; becaufe the prefcriptive right is 
grounded on a by-law originally appointing 
that remedy for recovery of the penalty, and 

{a) Andtho* a by-Uw may authorize a diftrefs to in- 
force payment of the penalty, yet it cannot authorize 
the fale of fuch diftrefs. Ld.Raym. 9»> i Wilf.- z'^y* 
Lutw. 1320. 5 Co. 64. a. J Ventr, 282. 

therefore 
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therefore is goodj though the by-law on 
which it is grounded be by length of tinie 
worn out or loft, 

fieta 191. . 6thly. A man may diftr ain beafts damage 

jro,tit.Diftr. f^^ja^^^ This, according to F/i?/^, is grounded 
' ' on a particular cgftom of the realm. Si di- 

cer e poterit captor^ f^ys he, quod jujie cepit 
averia quia invenit ilia in terra Judy & Jecun- 
dum confuetudinem regni imparca'Qit ilia y. donee 
damnura Juum fuerit emandatum. But from 
whence this notion was borrowed, or when- 
ever it was introduced, it is highly reafon- 
able that the owner of the land fhould defend 
himfelf from injury by driving oyt the beafts, 
and likewife by detaining the thing that did 
the injury, in a public pound, till compen- 
fation be made for the trefpafs; for other- 
wife he might never find the perfon whofc 
beafts committed the trefpafs', 

30 E. 3, 17, [A commoner may juftify the taking of a 

stranger's cattle, damage, f eaf ant y upon the 
common. And this was admitted in a late 

fBttir. 2426. cafe, where the queftion upon an avowry for 
dantage feajanty was, "Whether one com- 
'^ moner can diftrain another commoner'$ 
" cattle, with which he has overcharged the 
" comnnon beyond his ftinted number of cat- 
*' tle^'* and in that cafe it was determined, 
that SUCH a right to diftrain turns upon this 
diftinftion — That wherever there is a colour 
of right for putting in the cattle, a com- 
moner cannot diftrain ; becaufe in fuch a caie 
it would be judging for himfelf 5 and that in 
a queftion which depends upon a more com-, 
pete^nt enquiry, by aflife, by a writ of ad- 

. meafurement^ 
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jrneafurcmerit, or by an aftion on the cafe 
for furcharging the common (^), But where 
the cattle are put upon the common with- 
out ANY COLOUR Or pretence of right, tl>crc 
the commoner may diftrain them ; and upon 
fhac ground he ipay diftrain the cattle of a 
ftranger.3 / 

*' And it has been determined in a late whitcmanv. 
cafe that one commoner may diftrain the cat- J^^nj* aH.Bi, 
tie of another commoner, where there is a 
covenant not to put on their cattle but at 
ftated times, ifeither breaks that agreement/' 

" Thus where A. being poffeflcd of a quan- 
tity of land in a common field, and having a 
right of common over the whole field, and 
B\ having alfo a right of common over the 
whole field, entered into an agreement for 
their mutual advantage and convenience, not 
to excercife their refpeftive rights for a cer- 
tain term of years, and each party covenant- 
ed to that cfl^eftj the Court held that A. 
might diftrain fi's cattle damage feajant for 
coming upon his land during the term.'* 

*' And where the lord may put cattle upon Sj'"'*.*^^©. 
the common, a commoner cannot diftrain his whitc> 
cattle, tho' he furcharges, unlefs at times in 5 Vm. 35. 

ia) And a commoner who has himfelf furcharged, 
may neverthelefs maintain this adtion againd another 
commoncx' for furcharging the common. Hobfon "z;. 
Todd, 4 Term Rep. 71. 

But if a commoner turns fupernumerary cattle on the 
common by the licence of the lord, another commoner 
cannot maintain an aflion on the cafe againfl him for 
furcharging, becaufe he is not the wrong-doer. 4 Term 
Rep. 73. Burr. 2428. 

which 
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which by the cuftom the common ought to 
lie freili, and then the Court feemed to think 
Yew. 129. a cuftom and ufage to do it ought to be al- 
ledged." 

Co. Lit. i6r. [But if a man come to diftrain, and fee 

12 Mod. 661. ^j^^ beafts on his ground, and the owner 

, chafe them out before the diftrefs be taken, 

though it be of purpofe- to prevent the dif- 

, trcfs, yet the owner of the foil cannot dif- 

train themj and if he doth, the owner of 

the cattle may rcfcue them y for the beafts 

muft be damage feajant at the time of the 

diftrefs,] 

Bull. N.p. 61. « And if they were damage feajant yefter- 
* ^^^^' day, and again to-day, they can only be dif- 

traincd for the damage they a're doing when 

they are diftrained.'* 

la Mod. 660. [And if many cattle are doing damage, a 
man cannot take one of them, as a .diftrefs 
for the whole damage i but he may diftrain 
one of them, for its own damage, arid bring 
an aftion of trefpafs for the damage done by 
the reft.] 

IL " Who in refpeft of his eftate or in- 
tereft may diftrain." 

Utt. f. 214. « If a perfon feifed in fee grants out a lef- 

,06?' '' ^^^ eftate, faving the reverfion to himfelf^ 
with a refervation of rent, or other fervices, 
the law gives him, without any exprcfs pro- 
vifion, remedy for fuch rent or ferviccs by 
diftrefs.'* 

" But 
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'^' But for a rent which iflbes out of an incor- ^^ ^*^"- 47- 
poreal inheritance, the reverfioncr cannot ^Bacf kbr. io6, 
diftrain; as if I have a right of common in 
another man's foil, and I grant it to ji. re- 
ferving rent, if the rent be behind I cannot 
diftrain the beafts of yf. becaufc that the right 
of common, which every man has, runs 
through the whole common.*' 

*^ But Lord Coke confines this rule to com- 4 New Abr. 
mon perfons, becaufe the king may referve cJ^utulj.u 
rent out of an incorporeal inheritance, the Hargr.n.i, 
reafcn of which is, that he by his prerogative 
can diftrain on all the lands of his leffee/' 

" So a man cannot diftrain for a rent iffuing Cro. j^c. m. 
out of tithes, becaufe there is no place where '^^' 
the diftrefs can be taktn.'* 

*^ A pcrfon who has not the reverfion, can- 4 Bac. Abr; 
not diftrain of common right, but he may '®^- 
referve to himfelf a power of diftraining, or /imrtH^'^^^ 

the refervation may be good to bind the '^^^^^^^n ^^ 

lejflce by way of contraft, for the perform- 
ance whereof the leflbr (hall have an a£tion 
of debt." 



j " Thus if the afllgnee of a term furrenders to Smith r. Mbp- 

the original leffor, tho' lie rcfcrves a grofs t^^f"^l7"^ 

I annual payment, he cannot diftrain for that, 

or for the original rents, for he has no privity ^ 
of cftate.'' 

** So if a leflee for years aftigns his term rcn- - ^er. So. 
dering rent, he cannot diftrain for it without cooper*»c!fv!', 
a particular claufe for that purpofc, becaufe awiif. 37^ 
he has no revcrfionary intereft j the only re- 
medy 

3 
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mcdy the aflignor has, is by an aftion on hU 
contraft/* 

Fairfai tr. Gray, «« But if an annuity is granted Out of an cftate^ 
^* '^* ' and the grantor to fccure the payment vefts 
the eftate in trtiftees for a term to the ufe of 
the annuitant, and fubjeft thereto continues 
in poffeffion, the annuitant may diftrain for 
the arrears, for fuppofing the term to have 
veiled the legal poffeflion in him^ the grantor 
is to be confidercid as his under-tenant upon 
whonrt he might, without any claufe for that 
purpofe, diftrain at common law." 

Shirp. Touch- «< If av nrian devifes a rent out of his land and 

ttc,439- charges the land with a diftrefs^ the devifec 

may make ufe of that remedy and diftrain for 

the rent ; but unlefs the power is given him 

by the will, he may not diftrain for it.'* 

Co. Litt. 169. b. <c Pqj. ^ ,.^jj( granted for equality of partition 
by one coparcener to another, or for a rent 
granted to a widow out of lands whereo&he 
is dowaWe in lieu of dower, or for a rent 
granted in lieu of lands upon an exchange, 
the grantee may diftrain without any pro- 
vifion of the parties, though he has no re- 
verfion, the law giving a. diftrefs in thefe 
cafes, left the grantee Ihould be without 
remedy.** 

OgnaTs cafe ** If a man feifed in fee or for life of a rent 

iVaugh.40. (•harge, after arrearages incur, grants over 

the rent to another, he cannot diftrain for 

thefe arrearages, bccaufe they are by the 

grant divided from the freehold of the 



rent.'* 



*' A mort- 
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" A mortgagee after giving notice of the ^^'^ \i ^*^- 
|! mortgage to the tenant 10 poffcflion under a 178. 

leafe prior to the mortgage may diftrain 

for the rent in arrear at the time of the 

notice, (although he was not in the aftual 
' feifin of- the premifes or in the receipt of the 

* rents and profits at the time it became due,) 

as well as for rent Avhich may accrue after 

fuch notice, the legal title to the rent being 

in the mortgagee.*' 

: " So if a perfon enters upon certain premifes 

fubjedt to the approbation of the landlord, 

\ who afterwards does not approve, but upon 

\ an agreement that the tenant will pay an ad- 

\ vanccd rent as well for the time he had been 

in pofleflion, as for the future, the landlord 
was willing to let him continue in pofleflion ; 
in fuch cafe the landlord may diftrain for 
the advanced f ent accrued before the agree- 
ment as well as for what accrues afterwards, 
fuch agreement giving him the fame power 
by rdation, to his tenant's firft entry into j^c.Leiftr-^ 

{ pofleflion, as it did to recover his rent in 'Ate, CowpV 

future." 7S4. 

^ *' A receiver appointed by the Court of, Atk.7so. 

) Chancery mighj diftrain for rent, where he P'"^- |'!°^J*^ "Tt^^X 

he fees it neceflfary, and need not apply iy. Hughes v.^ 
i firft totliat court for a particular order for Hu^he.. 

i that purpofe ; becaufe as that court never 

, makes an immediate order, but appoints a 

future day for a tenant to pay, it might be 

an injury to the cftate to wait till that time, 

as it would give the tenant an opportunity 

of conveying his goods ofi^ the premifes in 

the mean time.'' 

2 " But 
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" But if there is any doubt who has the 
legal right to the rent, then the receiver 
ihould make an application to that court for 
an order, as he muft dillrain in the name of 
the perfon who has that right." 

HamfofiT. "One tenant in common may diftrain for 

iup.246. "^"^ his Chare of the rent upon a* terrctcnant hold- 
ing ynder him and another tenant in com-, 
mon, if the terretenant pays the whole rent 
to the other, after notice not to pay it in 
that manner.'* 

c^^*^^* "A man may diftrain cattle without any 
EiL* * *^ exprefs authority, and if he obtains the af- 
fent of the perfon in whofe right he did dif- 
train, his affcnt will be as effcdlual as his 
command could have been ; for fuch affcnt 
Ihall have relation unto the ;ime of the dif- 
trefs taken." 

" By the common law executors oradmini- 
ftrators of a man feifed of a rent fcrvice, 
rent- charge, rent-feck, or fee farm, in fee 
%fimple or fee tail, could not diftrain for 
the arrearages incurred in the life-time of 
the owner of fuch rents, it was therefore enadt- 
ed by 32 Hen, 8. c. XJ^f- ^' That Ihe ex- 
ecutors and adminiftrators of tenants in fee, 
fee tail, or for life, or rent fervices, rent 
charges, rent-feck and fee farms, may dif- 
train upon the lands chargeable, fo long as 
thty remain in the poffefFion of the tenant 
. who ought to have paid j or of any other 
perfon clainiing under him by purchafe, gift 
or defcent. I Se5l. 3. gives the like remedy to 
- huft)ands entitled in right of their wives after 

the 
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the deaths of their wives. Se£i. 4* gives 
\ the like remedy to tenants fur auter vie after 
I the death of the ceftui que vie'* 

**Lord Coket^ys that the preamble concern- | Y' ^^^^ 
} ing the executors and adnniniftrators of tenant 
\ for life is to be intended of tenant ^«r auter vie^ 
fo long as cejiui que vie lives : however, in 
Hook v. Bell it was adjudged that this (latute 
being remedial, extends to the executors of 
all tenants for life, as well to thofe executors 
who before the ftatutc were entitled to an 
adlion of debt, as to thofe executors who Co.Lit|. x6a. 
had no remedy whatever ; and Mr. Har grave **• «• '• »3 £^- 
in a note adds, that ever fince this cale he 
apprehends the law to have been taken ac- 
cordingly." 

^' But in a cafe where a tenant for life of a Buii. ni. Pri, 
rent-charge confefled a judgment, which was se^^-s*- 
extended by elegit^ and the tenant for life 
dying, the conufcc diftrained, and in replevin 
avowed for the arrears incurred in the life of 
the tenant for life ; upon demurrer the dif- 
trefs was holden to be bad, and not warranted 
by the ftatute; firft, becaufe the cafe of 
the conufee is not enumerated in its fecond- 
ly, becaufe he comes in in the pqfi, and not un- 
der the tenant for life." 

'^ Neither is the executor of a grantee of a luu. Hi. ph. 
rent charge for divers years, if he fo long ^ ^'*' ^7' 
Jive^ within the ftatute." 

'^ It has alfo been held that this ftatute does Yciv, 135, 
not extend to copy-hold rents, but only to 
rents out of free land." 

« Lord 
D 
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Bull. Ni. Pri. "Lord Coke fays if a man makes a Icafc for 
5 Ed. life, or a gift fn tail, rcferving rent, this is a 

rent-fe^'vicc within the ftatute, from whence 
it may be inferred, that he thought that a 
rent referveid upon a leafe for years was not 
within it, and I apprehend that it is nbt, for 
the landlord is not tenant in fee, fee-tail, or 
for life of fuch a rent ; and it is the execu- 
tors of fuch tenants only who are mentioned 
Powciv.Kii- in the aft. However in trefpafs, where it 
minfteV,^''^' appeared the defendant had diftrained the 
M.2SG.2. plantifPs goods for rent due to his teftator 
upon a leafe for years, Lord Chief Juftice Lie 
held it to be within the ftatute, and the de- 
fendant obtained a vcrdifl:.'' 



IIL What things are diftrainable. 

Broj tit Diiir. Thediftrcfs, as is already obfcrvcd, was 
anciently ho more than a pledge in the 
hands of the lord, to compel the tenant to 
pay the fervice, or perform the duty, for 
which it was taken ; and therefore at com- 
mon law could not be ibid, but like all 
other pawns or pledges was to be rcftorcd 
to the owner when the fervice or duty was 
performed. 

The nature then of contrafting by pawns 

oi" pledges being, that upon payment of 

the money for fecurity whereof they were 

given, the pawn or pledge ought to be re- 

ftored to the owner in the fame plight and 

Roi. Abr. 666. Condition it was delivered ; it follows, that 

C^)p^4- MONEY cannot be diftrained, except it be 

109^' ^' in a bag ; for then the knowledge of tho 

3 bag. 
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j bag, cfpecially if it be iealed^ fufHciendy 

I iecures the fevcral pieces of money therein^ 

I fo as the fame individual pieces may be 

reftorcd on redemption of the pledge. — 

i [So milk^ fruity &:c. cannot be di- 

1 ftrained.] 

So (heaves ofxorn, at common iaw, could 'Jones 197. 
not be taken as pledges for rent ; becaufe pdSS *" 
all pledges were to be returned in the fame Ro. Abr,666, 
plight and condition as they were in siZ'440. 
when taken ; but thefe fixed and fcatter 
the grain by being removed, and confe- 
quently cannot be reftored in the fame 
condition upon the redemption. For the 
fame reafon, corn or hay, in a cock or barn, 
could not be diftrained at the common law. 
. Tety at common law, corn or hay in a cart 
might have been diftrained, together with 
the cart itfelf; becaufe then the pledge 
might have been riemoved without damage 
to the owner, and might likewife have been 
reftored in the fame condition it was in 
when taken, the whole being removed with 
the cart.— But this law was found incon- 
venient to landlords, and too great an en- 
couragement to tenants to withhold their 
rent ; and therefore it is provided by Stat. 
2 ff^. 3. c. 5. that it fliall be lawful for 
any, having arrcar of rent, to feize and 
fecure any fhcaves or cocks of corn, or corn 
ioofe or in the ftraw, or hay lying in any 
barn or granary, or upon any hovel, ftack 
or rick, or oiherwife, upon any part of 
the land charged with fuch rent, and to 
lock up or detain the fame in the place 

where 
D 2 
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where it (hall be found, in the nature oTa 
diftrefs, until the faoie (hall be replevied^ 
or fold. 

[And by the ii G* i. c. 19. § 8. The 
landlord may take and feize corn, grafs, 
hops, roots, fruits, pulfc, or other produce 
GROWING, as a diftrefa ; and the f^me nriay 
cut, gather, make, cure, carry, and lay up 
when ripe, in the barns or other proper, 
place on the premifes *, and if there (hall be 
no barn or proper place on ths premises, 
then in any other barn or proper place 
which he (hall procure, so near as u\t 
B£ to the premifes ; the appraifejnent 
whereof (hall be taken when cut, gatlTered, 
cured, and made, and not before ; provided 
that notice of the place where fuch diftrefs 
(hall be lodged, (hall, in one week after 
the lodging thereof, be given to the tenant, 
or left at the laft place of his abode ; and 
that if the tenant (hall play or tender the 
arrears of rent and cofts of the diftrefs, 
before the corn, &c. (hall be cut, the di- 
ftrefs (hall ccafe, and the corn, &c. be de- 
livered up.] 

v^Y^z^' 2^^. Tools and gtenfils of a man's trade 
»inft?i3i. cannot be diftrained while there is any other 
565- diftrefs on the premifes, or even then while 

they are in aftual ufe ; becaufe this would 
tend to the ruin of particular tenants, by 
xaking away the very means of their fupporc 
and prefervation, and would confcquently be 
of public inconvenience ; and therefore the 
ax of a carpenter, <he books of a fcholar, 
and the like, are not diftrainablc while any 

other 
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ii 

^ Other diftrcfs can be had, " or while they are 
} in aSual ufe" 



\ 



" Thus in trover for three tape looms, Gorton v. 
where upon a cafe rcfcrvcd it appear- Jx^^^^tf. 
* cd that the looms were diftrained for rent, 5^5. 
J becaufe there was no other fufficient diftrefs 
r upon the premifes, the court of B. R. held 
j the diftrefs good, as it did not appear that 
Ij the looms were in aftual ufe at the time they 
f were taken/* 

"But where trover was brought for a ftock- simpfonT. 
ing loom, which had been diftrained for ^'"^^ ^ 
rent, and it appeared that an apprentice was cit*4Teiin ' 
ufing the loom at the time it was taken, the *^p* ^^^' 
Court held that it could not legally be taken 
whildihe apprentice was ufing it," 

Rit left this rule (hould be carried fo far as 
to privilege the ftiecp of the tenant, and his 
beafts of the plough (they being the materials 
of huft)andry, to plough and manure the land), 
and by that means the landlord be totally 
difappointed of the rents, — this rnatter hath 
been fettled by the Jlal. de dijiriilione Jcacc-^ 51 Hen j; 
aril \ which ena6ls that no man fliall be ^' "^^ 
diftrained by the beafts of his plough or 
his fhecp, either by the king or any other, 
while there is another fufficient diftrefs {a) $ 

(^) In an aftion on this ftatute*it is not ncceflkry to 
Ihcw thai there was a fufficient diftrefs, pr^Hr, &c. 
bat It oiiift come on the other part> viz. to plead thft 
there was not a fufficient diftrefs pneter^ 8ic, Uycr 3 1 2. 
Sid, 348. It muft be intended there was cattle fuffi- 
cnt at the time of the diftrefs, and it is not material 
whatwas before or after, a Inft. 133. 2 Bac. Abr. 109. ' 

unlcfs, 

D3 
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vnlefs for damage feanint, in which cafe 
the thing that does the treipafs muft make 
compenmion. i 

3 Silk. t%6. [And the rule of the common law which 

P^- 4- exempts utcnfils, tools^ inftruments of huf- 

bandry, &c. from diftrcfs, hath been ad- 

judged to hold only as to ' diftreffes for 

R£NT> ARREAR^ AMERCIAMENTS, &C.— and 

obfrons't!' ^^^ '" ^^""^^ where a diftrefs is given in 
aicar.i. c. I. thc naturc of an execution, by any parti- 

ci J Comyns tit. Cjl^r ftatUtC ; aS for POORS RATES, &C. 

Diftrefs letter c. xhc famc dodrine hath been extended to 
ckamb^rt, dverta carucay by a lubfequent cafe m 
J Bur. 579/' which one of the queftions was *' whe- 
*' ther averia carucne may be taken as a 
" diftrefs for the poors rates, where there 
** are othc? diftrainable goods fufficient." 
—As to this it was decided, that a feizure 
under the 43 of Eliz. and fuch like adts 
of parliament, is but partly analogous to 
the comnion law diftrefs, as being reple- 
vifable, &c. but is much more analogous 
to the common law execution by fieri 
facias^ where the furplus after fale Ihall be 
returned. And though it was admitted 
that in the old common law diftrefles, 
which were in naturc of a nomine f^eme 
to compel payment, it would have been 
abfurd to fuffer the implements, by which 
a man gained his livelihood, to be holden 
as a pledge, becaufe that would have been 
taking from him the only means he had 
of being able to difcbarge the debt j yet 
it was determined, that this reafon does 
not hold, where the things diftrained may 

be 
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be immediately fold by way of fatisfac- 
tion ; which though called a diftrefs, yet 
really is, in this rcfpcft, an execution j and 
in cafc3 of execution, (yveria caruca may 
be diftrained, although there be other 
fufficient diftrefs. On this ground there- 
fore, the court were unanimoufly of opi- 
nion, that there was no objedlion to the 
diftrefs from the averia caruca being taken : 
inafmuch as they were diftrainable, under 
the 43 of Eliz. and fuch like a6ts of parlia- 
ment.] 

*^ ^dly. The general rule of law 1% ** that «Term 
** every thing upon the premifes is liable to ^p*^'- 
" the landlord's diftrefs for rent whether 
*' they are the efFefts of a tenant or a ftran- 
*' ger, becaufe of the lien the landlord has 
** on them in refpecl of the place where 
*^ the goods are found, and not in refpedk 
" of the perfon to whom they belong." 
But this rule has many exceptions in favor 
of trade to protedt the goods of third per- 
ions which happen to be upon the tenant's 
premifes in the way of his trade; there- c^i^»t- 47. 
{ore things fcnt to public places of trade, ^ ^* *^°*' 
as cloth in a taylor's fhop, yarn in a wea- 
ver's, a horfe in a fmith's, and the like, 
are not diftrainable; for it is of publick 
utility that the (hops of traders (hould be 
privileged from ihz lord's diftrefs for his 
rent ; for otherwifc no man could fupply 
himfelf with the necefTarics of life, with- 
out the danger of lofing them for another's 
debt, and therefore the landlord cannot 
diftrain thefe things for the rent of the 
ibop« 

[But 
D 4 
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THE LAW OF DISTRESSES. 

[But it has been adjudged, that there 
is no fuch rcftriftion, where the diftrefs 
is for a perfonal duty, as for toll. 

So the cattle and goods of a gueft are 
not diftrainable at an inn $ for an inn is 
publkijurhi and every man has a right to 
put us at it. Indeed It has formerly been 
qucftioncdi whether a man could ere<5t an 
inn at his-own pleafurc : at leaft, it appears 
that comitioh inns arc fo much devoted to 
the public fervice, that their owners arc 
obliged to receive all gucfts and horfcs that 
come to them for reception.] 

** But the cattle or goods mufl: be adually 
within the premifes of the inn itfelf, to 
be exempted from diftrefs, and not in any 
place the tenant may have removed them 
to, for his convenience i as where a race-horfc 
was diftrained for rent at a ftable half a mile 
diftantfrom the inn, the ftable being no part of 
the inn, the diftrefs was determined to be a 
good one, and that the plaintiff had no re- 
medy but againft the innkeeper." 

[And the privilege which exempts cattle 
an(4 goods from being diftrained at an inn 
arifes from this circumftance, that they arc. 
there by authority of law.] 

" This privilege, it feems, jextends only 
to temporary gucfts, as a perfbn who hires 
an unfurnifhed-room in an inn, by fuch 
hiring becomes an under-tenant, and any 
furniture he may have brought into fuch 
room muft be liable to the landlord'^ di* 
ilrefs, he iiot bting within the fpirit of the 

privi- 
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privilege, which is allowed merely for pub- 
lic convenience." 

[In a modern cafe, the queftion was aBur.^^. 
V, ** whether a gentleman^s chariot, which 

•. ^"^ /frtftH in a rnnrli-Kniifp hplnnnrino- tf\ 



^^ flood in a coach-houfe belonging to 
" a common livery stable keeper, was 
** diftrainable for rent due to the landlord 
" from the livery ftablc keeper, for this 
<« coach-houfc, which (together with, the 
** ftablcs, &c.) he rented of the landlord, 
" who diftrained it.'* For the plaintiff, it 
was argued that the chariot was not diftrain- 
able, under a fuppofed analogy between 
a livery ftable and a common public inn ; 
and from the principle of general utility and 
convenience to the community. On the 
other hand, it was infiftcd for the defend- 
ant that a livery ftable keeper differs widely 
from an inn-keeper ; inafmuch as the former 
is not liable to the fame inconvcniencies as 
the latter, and therefore ought not to enjoy 
the fame privileges ; and that if a livery 
ftable keeper has no fuch privilege him- 
fclf, it muft of courfe follow that none can 
be claimed under him. As to the principle 
of utility and convenience, it was urged, 
that there was no neceffity for a gentleman 
to fet up his chariot at a livery ftable : and 
that the inconvenience would be much greater 
on the fide of the landlord, if he fhould 
be debarred of his legal right, to diftrain 
goods found upon' his premifes, for rent 
in arrear, than any that could arife from 
allowing him this eftablifhed fccurity for 
his rent in the cafe of a perfon who ap- 
pears to be no more than an ordinary under- 
-tenant, and without any rcafonable pre- 
tence 
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tcncc of exemption from the general law of 
iiiftrcfles. Lord Mansfield and the other 
judges prefent, faw this qucftion in fuch a 
light, with regard to the conicqucnces of 
it, and the inconvenience that might atr 
tend it, even to the landlords, owners 
and keepers of livery ftabies, as well as 
to gentlemen who ufed them, (in cafe 
this diftrefs (hould be folemnly adjudged 
a gGod one,) that they intimated to the 
avowant, who happened t6 be perfonally 
prefent, that it might be well worth his while 
to confider, whether it would be for his 
own intereft to wi(h " that judgment (hould 
*^ be formally pronounced for him." Ac-^ 
cordingly, there was no judgment given. 
But (adds the reporter) it feems extremely 
clear, •* that the chariot was liable to the di- 
** ftrefs, and that there was not a (hadow of 
** legal claim for an exemption."] 

%. c. BL 485. " In a different report of this cafe it ap- 
pears that the avowant did move for judg- 
ment three terms after, and that the Court 
gave judgment for him, upon the ground of its 
being part of the profits of the premifes, and 
they faid that that circumftance diftin- 
guifhed it from the cafe of goods fent to be 
manufaAured." 

cro. EKir. J. g^ 3 clothicr put wool to B. a fpinner 

Re^aiv^Bur- to fpin, and afterwards J. S. comes with a 
^*y- horfe to bring back the yarn ; but B. having 

no weights in his own houfc to weigh 'it, 
y. S. took his horfe and went with 5. to 
the houfe of C. to get the yarn weighed j 
and C/s landlord, while the yarn was weigh- 
ing, came and diftrained the yarn and the 

horfe 
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horfc of y. S. for C/$ rent. But the di- 
ftrefs was held unlawful^ becaufe if tbe yarn 
had been weighed either in JS.'s houfe^ or 
in a public weigh-houfe, it had been un- 
queftionably privileged^ for the encourage- 
ment of trade. So in this cafe tbe defign 
of bringing the horfe and yarn into the 
houfe of C. being only in the way of trade, 
that defign fecures them from a diftreis in 
the houfc of C. — as much as if they were 

in a public weigh-houfe. As Si. horfc 

that brings corn to a market, and is put 
into a private yard while the corn is felling, 
cannot be diftrained ; becaufe the bringing 
of the horfe there is in the way of trade, and 
confequently public benefit. 

<' So goods put into the hands of a private oiikonm 
perfbn who undertakes to carry all perfons' ^S"*'^* 
goods indifferently are privileged whilft in his '**^' 
pofleffion : thus in an adion of trover, upon 
a fpecial verdidt the cafe was, that the plain* 
tiff delivered his goods to R. who was not a 
common carrier, but who frequently brought 
things to London, and on his return took 
fuch goods as he could get to carry back in 
his waggon into the country, for a reafonable 
hire : when he arrived at home, he put his 
waggon, with the plantiflPs goods therein into 
his barn where he left it two nights and a 
day , and then the landlord came and dif- 
trained the plantilBPs goods which were in 
the waggon, for rent due for the houfe, which 
was a private houfe, and not an inn ; and the 
Court held that this was the privilege of a 
common carrier^ which protefted goods in 
his pofTcfTion, as fuch from diflrefs, for the 

benefit 
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benefit of trade, and gave judgment for the- 
plantifF.'* 

10H.7. »i. b. j^hly. If a ftranger's bcafts be upon the 

S.*&'st.^c! 7! lord's land, by cfcape or othcrwifc, though 

p. is.tonfra. thcjT bc ttot levant and couchanty the lord may 

* diftrain them, not only for rent, but for the ' 

accidental fcrviecs of hcriots, anacrciaments 

in Iccts, £2?r. 

This rule was obferved in the civil law, 
in the fr^diis urbanisy but not in fr^fdiis 

rujlicis. But when the' forfeiture of the 

, feud, which originally accrued to the lord 
by not anfwcring the fervices, was changed 
*• into a diftrcfs, this was thought a mild al^ 
tcration ; and the diftrefs was the rather ex- 
tended by Our law to ftrangers' cattle for 
the recovery of the fervices, to prevent any 
trick in the tenant, who might otherwifc 
difappoint the lord of his remedy, by graz- 
ing and flocking the land with other men's 
cattle. And if the ftrangcr fufFcrs, it is 
through his own default, in fufFering his cat- 
tle to trefpafs on another's foil. 

X Saund. t%^. And this rule hath been carried fo far, that 
if a freeholder be bound to repair his neigh- 
bour's fences, and lets the land, and the Icf- 
fee fufFers the fences to decay, whereby his 
neighbour's bcafts enter and come upon his 
lands, yet the freeholder may diftrain thcfc 
beafts, thus efcaped, for rent. But the Re- 
porter obferves, that this cafe is hard to be 
maintained ; for though it be reafonable that 
the lord of an ancient feignory, who is no 
way concerned in the fence, ^ould diftrain 
bcafts thus cfcapingj yet it is not therefore 

juft. 
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juft, that a leflbr^ who is obliged to fee the 
fences kept, fhould be fufFercd to take ad- 
vantage of his own wrong. 

[The fame diftinftion was taken and ad- ^-'^v^^r®* »^<* 
mitted in a fubfequcnt cafe. And it fecms 
to be now fettled, that where teafts efcape, 
and come upon land, by the negligence or 
default of their owner, and are trefpaflcrs 
there, they may be diftrained immediately 
by the landlord for rent arrear. But where "^' '^ *** 
they come upon the land, by the infufHciency 
offences, which the tenant, being a leffce, 
ought to repair, the leffor cannot diftrain 
fuch beafts, till actual notice has been 
given to the owner that they are there, and 
he has afterwards neglcfted to remove them. 
In the cafe of an ancient fcignory' however w-Raym-iSju 
the lord may diftrain the beafts of aftranger,^'J[^i;J^*'p''; 
, which have efcaped by default of the tenant, "4* 
in not repairing his fences i and that (as it 
fhould feem) before they are levant and 
^oucbant (tf), though the books differ in that 

{a) This do^rine has been objefted to as too gene- 
ral; and fcveral diilindions are taken, the fum of which 
feeiDS to be, that if a Hranger's beafts efcape into 
another's land by default of the owner of the beads, ai» 
by breaking the fences, they may be dillrained for ren£ 
immediately without being Uvant and couchant ; but that 
if they efcape there by default of the tenant of the land ; 
as for want of his keeping a fufficient fence, then they 
cannot be diflrained for rent or fervicc of any kind till 
they have been Itvant and couchant, nor afterwards by a 
landlord for rent on a leafe, unlefs on notice the owner 
of the beafts negledls to remove them ; tho' It is faid, 
that fuch notice is not neceifary where the diftrefs is by 
the lord of the fee for an ancient rent, or by the grantee 
of a rent-charge. See this fubjedl argued upon at large 
in the cafe of Kemp v. Crewes, 2 Lutw. 1573* 
Cq. IMu 47* h* HargTrU. 3. 13th edit. 

parti- 
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particular j becaufc the lord hath nothing to 
dql with repairing the fences, and he hath no 
U,Raym.i68. femcdy but by diftrefs. But the owner msLj 
* prevent the diftrefs, bjr making frefli pur- 
fuit; for then the cattle remain, as it were, 
in his own poffcffion (tf). 

Cro.Eiix. 549. If beafts are turned ih upon land by con-^ 

fent of the owner, they are immediately dif- 

trainable for the landlord's rent ,'] and therc- 

Fowkes T. fore it hath been held, that where a ftranger 

3 Lct! 260. puts in his beafts to graze for a night, by the 

»vcntr.5o. confcnt of thc leffor, and licence of the lef- 

*Lutw. xi6i, fee, yet thc leioror may diftrain them for rent 

$. c. due out of thofe lands which he confented 

the beafts Ihould graze on ; becaufe the con- 

fent for putting in the beafts was not a waiver 

of his right to diftrain, unlefs it had been ex- 

prefsly agreed fo : for being but a parol 

agreement it could not alter the original con- 

traft between the leffor and leffee, from 

which the power of diftraining arifes« 

But as in that cafe thc beafts were going 
to the London market, and ;bnly grazed one 
night on the land in their way thither, it was 
diiputed, whether their being on the road to 
market Ihould privilege them from the dif- 
trefs J and it was refolved it Ihould not j be- 
eaufe then fuch privilege muft extend through 
the whole kingdom, which would lay too 
great a reftraint on landlords j and the pri- 
vilege of trade is local, and only relates to 

(«) The lord cannot didrain bead^ which efcape, when 
they are gone cot of the lan^Jlho' they are within 
view. Co. Litt. 47. b. 6 Hargr^^z. 

'^" ,' the 
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? the place where the market is kept ; there- ' 

I fore the fafeft way is to drive cattle to a pub- 

; lie inn, and then (as is faid before) they are 

' privileged from diftrefles. 

r. [However, in the foregoing cafe of 

^ Fowkes and Joycty the owner of the cattle 

was afterwards relieved in equity, on the 

ground of fraud and contrivance in Jayce^ the 

Icffor, to fubjed the cattle to his diftrefs. 

And the Court of Chancery feemed to thint 

\ that the grounds ufed with an inn, ought to 

I have the mme privilege, as the inn itfelf; and 

i therefore that the cattle of ftrangcrs or paf- 

I fengers, ought not to be there diftrained. 

[ Q, Vim. 1 29- Prec. Chan. 7. 

[ 

In a cafe alfo where a rent^charge had been 
! in arrear for twenty years, and catde, eicap- 

L ing out of the adjoining grounds, had been 

! diilrained for the arrears, the diftrefs was 

relieved againft in equity. Broden and PUrce^ 

1 Vem. 131.3 

For a rent-charge the grantee cannot dif- , Leon. 7,*. 
train a ftranger^s beafts until they are levant 
and coucbant. For this rent doth not ftand 
upon a feudal title, as the rcnt-fcrvice but 
it is faid to be againft common right; and 
therefore the ftranger's beafts muft be fo long 
refident on the lands, out of which the rent- 
charge iffucs, that notice may be prcfumcd 
to the owner of them j that is, they muft 
be lying down and rifing up on the premiflTes 

FOR A NIGHf AND A DAY, withoUt pUffuic 

made by the owner of them. 

And 
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Bro. tit. Diftr. And it fcems the fhcrifFmay diftrain the 
^'^* bcafts of a ftranger on my land, for the iflues 

forfeited by me in the king*s courts for non- 
appearance; for the iffucs forfeited by my 
Bro. tit. Diftf. default create a dtbt to the king, which is to 
^^'^' be levied on my land; — and the obligation 

on me to appear on the fummons in the 
king's courts, arifcs from my being pro-' 
prietor of fuch land, and J am fummoned to 
appear, on the penalty of forfeiting fo much 
of the iffucs of that land i which creates the 
obligation on me ; and therefore whatever 
is found on that land fhall be anfwerable for 
the iffues forfeited by me, 

^thly. Whatever is part of the freehold 
cannot be diftrained, for what is part of the 
freehold cannot be fevered from it without 
ea.ut.47.b. detriment to the thing itfelf in the removal; 
confequently that cannot be a pledge which 
can: : be reftorcd injiatu quo to the owner. 

Befides, what is |ixed to the freehold is 
part of the thing demifed ; and the nature of 
the diftrefs is not to refume part of the thing 
itfelf for the rent, but only the induSia and 
illata upon the foil or houfe. Hence it is 
that doors, windows, furnaces, £5?^. affixed 
to the freehold, are not diftrainable. 

4TcrmRcp. " This privilege fcems to extend to fuch 

504. 567. things as the tenant will not be permitted on 
any confideration to remove away with him 
from off the premiffes on account of their 
being annexed to and confidered as a part of 
the freehold, and not becaufe they arc abfo- 
lucely affixed to it, and cannot be moved, a$ 

a tem- 
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a temporary removal of them for purpofes of 
neceffity is not fufficient to deftroy the pri- 
vilege." 

Thus a millftone is not diftrainable though BfD.tit.Diftr. 
it be removed out of its proper place in order ^*'*^* 
to be picked; becaufe fuch removal, is op 
NBCsssiTY, and the ftone ftill continues part 
of the mill. So it is of a fmich's anvil on 
which he works; for this is accounted part of 
the forge, though it^be not aftually fixed by 
nails to the {hop. 

Stbly. What is in the hands and a6tual oc- co.Lit.47.1. 
cujpation of another cannot be diftraincdj sid!^'.*^^^* 
for that cannot be a pledge to me which 
another has the a£hial ufe of; confequently 
the diftrefs, which follows the nature of a 
pledge, cannot be of thofe things which 
cannot be reduced into the actual poflfef- 
iion of the perfon.diftraining; therefore the 
ax in a caipenter's hand, or the horfe on 
which I am riding, cannot be diftrained; 
(for rent) for they are for that time privi- 
leged by law. 

^^ So wearing apparel cannot be diftrained 
whilft on the perfon of the owner, but if 
taken off, tho' merely for the purpofe of 
the owner's going to bed, and intended to be 
put on again in the morning, it may be dif- 
trained : Thus in trefpafs for taking fundry Binet y. Cau. 
articles, where the defendant juftified the S^"!*^- 
Jeizmg the goods ai$ a diftrefs for rent; and it n.p. b. k. 
appeared at the trial that part of the things 
taken was the wife's and childrens' clothes 
while they were in bed, which they had taken 
E off 
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ofiF the preceding evening) and ttfteant to ptit 
on again when they got up, as they were in 
the daily habit of wearing them, where the 
defendant obtained a verdift upon the prin* 
tiplc that they were not m^lfual ufe.^' 

*jtbly. Goods in the ctiftody of the law zrt 
not diftrainable ; for it is ck vi termini repug- 
nant, that it (hould be lawful to take ^oods 
out of the cuftody of the law.— And that can- 
not be\a pledge to nae which I cannot bring 
into my aftual poffeffion. Hence it is that 
goods diftrained for damage feafant cannot be 
taken for rent ; nor goods in a bailiff's hands 
on an execution ; nor goods feized by proce& 
at the fuit of the king ^ nor will a replevin liid 
for theffj. 

iVentriiaii " Nor Can gOods be- diftrained whiph hitvc 
b^en taken uader an attachment^ or fold un* 
^tv Vi, fieri facias undtv fuch cireumftances, 
that it has not been proper fince to remove 
them.'* 

douthbyy. . ** Thus whcrc a tenant's corn while growing 
M^j a t. ^^^ feized and fold under a /. fa, and tKe 
vendee permitted it to remain till it was ripe 
and th^ncutit, after which and before it wa^ 
fit to be carried^ the landlord diftrained it 
for rentj and the iqourt of C. B. and B. k. 
held it was not diftrainable." 

Pirflow T, " But where corn was'takcn in execution and 

SS^2os. foW by the IherifF under a TV. 6f M. c. 5. 

/. 3. and the vendee permitted it after fever*- 

ancc to lie on the ground, the Court held ft 

was diftrainable for rent." 

' ... "Aland- 
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. ^* A landlord having ^ legal right to diftrain ? ^tk. io». 
gopds while tffey remain on the premijfes^ the ^ ^*'^' 
liTuiog a cqmmiffion of bankrupt againft the 
tenant, and the mcflenger's poflcflion of the 
goods of the rcnant, will not nindcrhinn from 
diftraining for rent, for it is not fuch a cuf- 
todia kgis a$ an execution is, and cvea there 
the law allows the landlord a year's rent. And 
the affigijcicnt by the cqnnniiflioncrs of the 
oankrupt's eftate and effe(5ts is only changing 
the property of the goods, and while upori 
the premiflps they remain liable to be dif- 
irained." 

" Ther<5forc lipon a qUcftion, Whether after tx parte piam- 
a commiffiqn of bankrupt taken out, and the ^Xtk. 103; 
lueiienger in poiTeflloq, the landlord ihould 
diftrain the g;oods upon the premiifeSj and 
fo be fatisficdhis entire debt ? or whether he 
ihould come in pro raid with the reft oi the 
creditors under the commiffion ? it was de- .^ 
cided that the goods upon the premijfes might 
be diftrained even after aOignment^ to fatisfy 
the whole debt/* 

" So the goods of a bankrupt may be dif- 
trained in the hands of the aflignees for dutied 
in arrear to the crown, tho' the conyii^ion 
4qes not take place xill after the affignment/' 

" As where a candle-maker was in arrc^r stwcy tv Htifc, 
ifor the fingle duties for candles under 8 Jnn. '^•««*-4"- 
4. 9. and became bankrupt but was not con- 
Vi^ed till after the aOignment of his effeds, 
the Court held that the double dudes (being 
the penalty of that a£t) were a lipn upon the 
^pandles^ utenfils and materials in the h^nds 
E a of 
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of the aflignces, and that the diftrcfs wag 
good; tho' they feemed to think that the 
candles could not be diftrained in the hands 
of third perfons who. had bought them bond 

Ex parte Dillon, " But if the Jandlofd neglefts to diftrain, and 
l7^,lTi' fuffcrs the goods to be fold by the affignees, 

he can only come in pfi rata with the reft of 

the creditors." 

Ex parte " Therefore where the landlord of the bank- 

^AtkTI^s? ^"P^ preferred his petitiop to be paid by the 
affignees, the rent that was in arrear at the time 
the commiffion was taken out, it appeared 
in evidence, that the whole eftate and cffefts 
of the bankrupt were poffeffcd by the aflig- 
nces duly chofen under the commiffion, and 
fold by them feven years before the petition: 
The Lord Chancellor faid, the landlord's de- 
mand was too ftale, and having loft his re- 
medy by diftrcfs, as no goods remained on 
the premifles he could only be confidefcd 
as a common creditor and muft come in 
p'o ratd:^ 



1 Atk. X03. 



Ex parte Grore, « go whcrc a comnTifTion iflued againft A, 
who was a tenant of B.s and owed him 12 
years rent, B. the landlord comes in and 
proves his debt under the comniiflion, and 
the afllgnees fold the whole goods to the pe- 
titioner, who lived in the tenant's houfe: 
The landlord three years after proving his 
debt diftrained upon thofe goods as being 
ftill upon the premifles; but it was decided, 
that the vendee of the goods under the af- 
fignees was entitled to the goods, and the 

Lord 
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Lord Chancellor ordered that the proceed- 
ings of the landlord fhould be reftrained^ and 
confined him to his remedy under the com- 
miffion." 

'* The principle that the landlord has no 
lien upon the goods after they are removed 
from the premiffes, is ftill more ftrongly 
eftablifhed by the cafe of Bradyll v. Ball^ 
which was thus i* 

** Bradbury owing a year and a quarter's Bndyiiv Bau, 
rent to the plaintiff s teftator at Midfummer^ c^ke'?Bi£^* 
1780, he on the 28th of June in that year, Uwi,2i8. 
caufed a diftrefs to be made on his goods for 
the fame and the cods. Bradbury replevied 
' the goods, and entered into a replevin bond 
to the fherifF with two fureties, who have 
fince become bankrupts. The caufe in »re« 
plevin was removed into the Common Pleas ; 
but before any proceedings were had, Brad- 
bury became a bankrupt, and the defendants 
Jones and Ball were chofen aflignees, and 
j poffcffcd themfelves of the effefts of Brad- 
bury (and among them of the goods fo dif- 
trained) and fold them. After the bank- 
ruptcy the plaintiffs obtained judgment in 
this caufe of replevin, and fu'ed out a writ de 
retorno babendo^ and filed this bill, infilling 
that he had an equitable lien upon the goods 
taken in diftrefs for a return of the goods, 
! OD payment of the value of them by the 
I aflignees. The Court ordered the bill to be 
( retained, and an a£tion at law to be brought 
; for the money had and received to the plain- 
: tiff's ufe againft the afTignees, when the 

Court of King's Bench were unanimoufly of 
E 3 opinion 
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opinion that the plaintiff had rio lien uponi 
y the gbods." 

Rex V. Cotton, <« In fomc cafcs the diftrefs itfelf is not prb- 

Farker ill. |:e(9:ed,froni a fubfequent procefs j thus where 

Ae (Jueftlon was, Whether jgoo'd^ \Vfe*r^ not 

riatJle to be feized on an immediate extent 

for tlie tcin^''^ own debr, after a.diftref^ was 

takeh of the Tame goods by a landlord for 

rentjuftly due to him, before an aftual fale 

of the goods, the Court of Exchequer 4eter- 

itifned that the exrtent t6o|c place of the land- 

. . lor^*s claim for rent, upon the authority of i 

much ftronger cafe which had been bfeforc 

determined in that court, in which the time 

Rex V.Dale, for the falc had expired, and ah attairhment 

Parker i4x. j^^j ^^^ movcd for againft the fheriff for 

not haying executed the writ of venditioni 

exphms.^^ 

3H.7. 1, But if a replevin come after goods are. 

fold on the, execution, the defendant nfiul^ 

•^r claim' property*^ for then they are out of the. 

cuflody of the law in th^ hands pf a private 

perfori. 

Co. Lit. 47. [And laftly, as everything which is dif: 

trained, is prefumed to be the property o"f 
the ivrpng-doer, it follows that fuch things 
wherein no mian can have an abfolute an4 
valuable property, as dogs, cats,^ rabbits^ and 
all ^mn'\?^^ ferit nature, cannot be dlilrained. 
leer, which are y?r<7;r*'///r4?, are kept 
avATE incjofiire for the purpofe of 
SALE or PROFIT, this fo far changes their 
nature, by reducing' them 'to a kind of ftock 
or merchandize, that they'rhay be diftrained 
for rent.] 

3 When 






Davis V.Powell, ^Ct if d 

nil. II G. 2. in a pr 
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When we fpeak of chattels not diftrahir 
jible, it muft be underftood of chattels not 
diftrainable for rent; for all chattels what- 
ever arc diftrainablc damage feafant: it being 
lytit natiiral juftice that whatever doth the 
injury Ihould be a pledge to make com- 
penfation for it.— Therefore all chattels are-co.L1t.47, 
liable to^ make fttisfadllon for the trefpafs **'*'44o. 
by them committed i hence it is that the 
tools and utenfils of a man's trade, ftacks of 
com, and the horfe on which a man rides, 
are diftrainable damage feafant. i nay the horfc 
may be led to the pound with the rider on 
bim {a). 

\jLll. Of the time, place, and manner of 
Adding the diftrcfs,] 

{«).lllr. Hargra-ve ha3 the following note span that 
•paffage of my Lord Coin's— Some have thought that « 
horfe on which one is riding, may be diftraitied for da- 
mage fea&nt. -2 l^cb. 596. i Sid. 44Q. But the oplnioa 
was extra-judicial, and may be queftioned ; for I Ro« 
Abr. 664. A. fl. 4. and the cafe of 7 E. 3. Fitzh. Abr. 
Avowry 199, are diredly contra. Sec alfo Cro. Elis. 
549, 396* borne alfo have incirned to think* that horie» 
drawinf^. a cart loaded with corn^ tho' one is riding ia 
the cart^ i^ray be di drained for rent, and for that pur- 
pofe may be fevered from the cart, if the perfon dif- 
tt^ining docs not choofe to tafcethc cart with the com-as 
well as thehories, all of which, as it feems, are equally 
liable to the diftre^s. See z Keb. 549, 596. |< Vent. 56* 
and I Sid.'422, 440. in which latter book the Reporter 
makes a query, whether the man's being in the cart« 
fhould not privilege the whole team. In the note fol- 
lowing this, he adds ". If ferrets and nets in a warren 
be damage feafant, a dillrefs on them is good." But if 
they are in the hands of a man, they cannot be diilrain- 
ed any more than a horfe on which a man is $ nor can 
they be diftrained, if they are out of the warren. Se^ 
Vin. Abr. Diftrefs, A. Co. Lit. 47. a. r3th edit« 
{^argr. n. 1 2 j 1 3* 

^4 1. A 
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co*L*^'*'^'a '• ^ ^^^ cannot diftrain for rent in the 
Mir.c!zt\.X night [which, according to the author o€ 
the Mirror, is' after fun-fet and before fun- 
riling] ; becaufe the tenant hath not thereby 
notice to make a tender of his rent, which 
»inft.io.7. poflibly he might do, to prevent the im- 
pounding of his cattle. 

^ But a man may diftrain in the night beafts . 
damage feajant-, becaufe the beafts might 
cfcape before morning, or before he could 
take them j and then he would have no rc-i 
medy for the injury. 

*iiift. 107. j-xhe diftrefs for rent, muft be for rent in 

arrcar; therefore it may not be made the 

Co Lit b ^^"^^ ^^y ^" which the rent becomes ducj 
\ Vsth'cdit. for if the rent be paid at any time during that 
day, whilft a man can fee to count it^ the 
payment is good] {a). 

" But tho' in general, the landlord cannot 
diftrain till the rent becomes due, if the 
agreement between him and his leflee be 
otherwife, there is no objection to it in poine 
of law : as if by the cuftom of a particular 
country rent becomes due the inftant the te- 
nant begins to occupy, the landlord may 
diftrain whatever goods are found upon the 
premiffes before the year expires, except 

{a) Strldlly, the rent is demandable and payable 
before the time of fun-fet of the day whereon it is re- 
ferved. 2 Bl. Com. 42. yet the rent is not due till the 
laft xpinute of the natural day ; for if the leflbr dies after 
fun fet and before midnight, the rent ihall go to the 
heir« and not to the executors. Hargr. Co. Litt. 202. . 
«. n. 2. ' 

thofc 
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thofe which arc exempted from diftrefe by 
feme of the privileges before mentioned.'* 

» ^ 

" Upon this ground the Court held, ** that Buckley ». 
if a trader after committrng an aft of bank- JtSSrcp. 
\ Tvptcy takes a (hop and agrees to pay a year's ^«». 

rent in advance, where by the cuftom of the 
country, half a year's rent becomes due on 
the day on which the tenant enters, the land- 
lord^ after an afiignment under the commif- 
fion, and before the year expired, might dif- 
train the goods on the premifles for the half 
year's rent due upon his entrance ; or if he 
bought the tenants goods at the fale under ^ 
the commifTion, that he might retain the 
amount of the half year's rent." 

^ [A diftrefs muft not be after tender of pay- 

ment ; for if the landlord come to diftrain the 
goods of his tenant for rent, the tenant may, 
before the diftrefs, tender the arrearages; 
and if the diftrefs be afterwards taken, it is 
illegal. So if the landlord have diftrained, 
and the tenant make a tender of the arrear- 

; ages before the impounding of the diftrefs, the 

j landlord ought to deliver up the diftrefs (a); 

I and if he does not, the detainer is unlawful.] 

i *' A diftrefs may be made for rent accrued Zwchr. 

I after the expiration of a notice to quit, but it ^^fSff jj*,. 

(a) See fevenl aothorities accordingly cited in the 
cafe of the Six Carpenters', 8 Co. 146. b. and 147. a. 
.There Lord Coke ftatea the diveriities in point ofeffe&, 
between tender on the land before diftrefs, tender after 
diftrefs apd before inclofure* and tender after inclofure. 
SeealfoHob. 207. Co*Litt« 160, b. 13th edit. Hargr. 
41.4. 

is 
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iakWMVer bftlie noticfe, the taking bfthi 
^ diftrcfs being a pi-^oif of tfee latidlord's inten- 

tion and an exprefs confirmation of the 
t^h^ancy/* 

[At comrhofi law, the landlord rinuft have 
Biff rained for rent ih arrear,- during the con- 
iinnanCe of the leafci but now by the ftaiutc 
of 8 j?m. X. 14. § 6, '^, it is enafted. That 
u Ihall be^liwf^i to 'diftrain after they^'t'er- 
-iTiination'of the kafe, in the fame 'manner a^ 
if it had not been determined; provided that 
the diftnefs be made within fix calendar 
months after the deteiTninatioii ofthekafe^ 
and during tht continuance of the landlord*s 
title or intereft; arid during th^ poflcllion oT 
the tenant.J 

** But where by the cuftorn of the cbvhiry 
. the off-going ttnant is allowed any advan- 
tages refpefting the pren^illcs he has'quittedj^ 
liis ri^ht to thefe advantages are iicld tct be 
fuch a continuance of his ihtereil arid con- 
nexidri, as wiJl -entitle the lahdlbr^ to diftrairi 
Tor rent m arrear after fix mpnths have d^^ 
^ired after the determination of his kafe/* 



of wheat, where tlic deferfdarit jiiftified under 
a drftrefs for fe'rit; the diuTefs was made in 



jLcwis y. Hams, ' « Thus in an a^Slion of trover for a qvantity 

at Hereford, 
C£>r..Qi.3^art^ 

cjuTh-'buV Marshy the 'term jiaving ended tbe^CtfW/tf/KJ^ 
»• twelvemonth before i but ic vits during -th^ 

tihiethc wiheat wsts b.-the^arh, p^rt <>f 'the 
demi'fed pfeiTiiiTes^ ^ih9 atlfb'diiririg. the time 
allowed by the cuftqm of iHe irxuintry to the 
off-going tenant to get in aad difpofe of,Ji!S 
X)ff-goin^ croD, it was determined that the 

t?nant> 
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fenant's cuftofnary right to thefe advantages 
was a continuance of his ftitcrcft in that part 
of the lands to which it extended, and that 
therefore the landlord was entitled to diftrain , 
the wheat, upon the pr'emifles, tho* more than 
fix months after the term had expired in tht 
rett of the farm, and iiccordingly the plain- 
tiff was non-fuited/' , * 

''And in a rhuch later cafe where the fame BcaTan^. 
point was refehved for tlie opinion of the ^^^ 
Court of C. B. the Court after taking time ' 
to confider, were unanimoufly of opinion, 
that where a cuftom authorized a tenant to 
^epofic his away-goii\g crops, when reaped, iS 
the barnis and out-houfes of the demifed pre- 
niiffes, and to threfh therin and keep them 
there For a certain time after the Icafe had 
expired, although the tenant had quitted the 
prerrriiTes the landlord might diftrain the 
corn fo left, for rent arrear, after fix monttis 
had expired from the determination of th6 
term, upon the fame ground, viz. that t!he 
intereft and connexion between the landlord 
and tenant continued by the operation of 
filch cuftomary right." 

" In another cafe upon this flat, 1*4 'Jim. Br^Awaite v. 
/. 6, 7, it was rcfolved, " That if a tenant cookfcy, 
dies and his reprefentative enters upon the ' "' ^^* ^^^* 
premifles and continues therein until the end 
bf the term, and afterwards, the landlord may 
at any time within the fix months after the 
end of the term under the reftridtions pre- 
fcribcd by this aft diftrain for the iarrears 
yfhich were due at the time the original te- 
nant 
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nant died, a$ well as for what accrued after- 
wards." 

a inft. 131. 2. Np private perfon can diftrain beafts off 

' . . ^j^ Q^^ land, or on the high roadj— fo is 
the ftatute of MarlbridgCi c. 15. NulHliceat 
ex qudcunque caufd diftriSIiones facen extra 
feodum Juumy nee in regid via, aut communi 
Jlratdi {a) nift domino regi^ i^c. for the high 
road is privileged for the convenience and 
cncouragerqent of commerce. 

[Yet this (hall not be taken to make the 
diftrefs illegal, fo as to give an advantage 
thereof in bar of the avowry — but to this 
purpofc only, that if the lord diftrain in the 
highway, the tenant may have an aftiori 
againft him upon this ftatute. 2 Inft. 131.— 
As to the king's power of diftrefs on any 
lands of the tenant, though not holden of 
the king, the reader may confult 5 Co. 4, 56. 
I RoL Abr. 670. 2 RoL Ah. 159. 2 Inft. 132. 
4^ Inft. 119. Lane 29'^ 

And though chattels or pledges on the 
land only, are to anfwer the lord's rent ; yet 
if the lord comes to diftrain, and the tenant 
feeing him drives the cattle off the land, the 
lord may follow the beafts and diftrain out 
of his fee, if he had once a view of his cattle 
on his land. But if the beafts go off the land 
of themfelves before the lord obferve them, 

(a) Some diftrcflcs alfo by the fabjedt are not within 
this provifion, of which there are iniiances given with 
the reafons in 2 Infl. 133. and Lord Hale's Notes on, 
F. N.B. 90. A. Co. Lite. 160. a. 23th edit. Hargr. 
a. I. 

he 
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he cannot diftr^in them . afterwards, as he 
might where the tenant drives them off : for 
the tenant by his own wrong cannot prevent 
the lord of his right. 

[In trefpafs for taking goods, the defendant 
juftified, that he demifed fome tenements to 
the plaintiff* for one term, and others for 
another term $ and that rent being in arrear 
on both demif^, he diftrained the goods. 
On demurrer the diftrefs was held ill; for 
thefe being feparate demifes, there ought to 
have been feparate diftrefTes, on the fcveral 
premifles fub]e£k to the di(tini5l: rents : and no 
diftrefs on one part can be good for both 
rents. For thefe reafont^ therefore, the 
plaintiff had judgment. Str. 1040. 

But where lands, lying in different coun- 
ties, are held under one demife, at one intire 
rent ; in fuch cafe, a diftrefs may be lawfully 
taken in either county, for the whole rent in 
arrear. Ld. Raym. 55. 

And now, (by 11 G. i. c. 19.) if any te- 
nant for life, years, at will, lufferance, or 
otherwife, fhall fraudulendy, or clandefttnely 
convey his goods off* the premiffes, to pre- 
vent his landlord from dift raining the fame; 
fuch perfon, or aqy perfon by him lawfully 
empowered, may in thirty days next, after 
fuch conveyance, feize the fame, wherever 
they fhall be found, and difpofe of them in 
fuch manner as if they had been diftrained on 
the prcmifTes. — But (by § a. of the fame fta- 
tute) the landlord fhall not diftrain any goods, 
which fhall have been previouOy fold, imd 

Jidc, 
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jfide, «^ncl % a valuf()le confic^rgtion, %(^ atijf 
pcrfi>n npp pfiyy to fpph fraud. 

And by the fame, ftatutp, (§ 3. ) eycry te- 
nant who fliall fo convey away his goods^ 
and every perfon who (hjll knowingly ^id or 
affift him therein, or in concealing the fame^ 
^all forfeit to thp l4ndlpr4 4l<^ubie the value 
j^f f^ch goods. 

By the fame (latute^ the landlord m^y dif- 
train any cattle or ftoclc of the tenant, depaf*- 
turing od any common belonging to the 
demifcd premiffe?, 

3. At compion lawi no p^rfoq was allowed 
to break open or throw dp\yjQ any gates or 
inclofurcs, to make a diftrefs j for that would 
have amounted, to a diffeifin. Co. Lit. 161. 
And the leiibr covjld no|, in s^ny cafe, hav^ 
entered into th.e hpyf^, nof fven into the 
barn of his tenant, for thp pyrppfe of making 
UvZi^ti62. ^ diftrefs, unlefs the pyter ^ftpr had been 
open. Bac. Abr. 2 v. ^. 11 1. But when he 
was in the houfe, it ^a^ «hel^ that h^ nciighc 
break op^ an inner door* Comb. ij. So he 
might h^ve taken the djftrefs out at a win- 
dow. Bac. 4br. i}. 

And now by flatute, (11 G. 2. r. 19. § 7.3 
where any goods or chattels, fraudulently or 
clandeftinely conveyed off the prjpmiffes, to 
prevent the lancjlqrd from diftraining them 
for rent, (hall be pi|t, placed or kept in a<^y 
houfe, barn, ft^blp, out-hpufc, yard, clofe^ 
or place, locked. up* ft|t?ncd, or otherwife 
fccured; it.ihalj \^ bjitijil/pf the landlor^^ 

his 
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Jiis ftewarci, bailiff, receiver, or other pcrfon 
or perfons impowered for that purpofe, to 
take and fcize, as a diftrefs for rent fuch 
^0ods and chattels, (firft calhn^ to his afllft- 
•ance the conftable, headborough, borfholder 
or other peace officer of tht hundred, diftrift 
4Dr place, where the fame (hall be fufpeftcd 
<o be concealed ; and in cafe of a dwelling 
houfe, oath being alfo firft made before k 
juftice of the peace, of a reafonablc ground 
^o fufped that fuch goods or chattels arc* 
therein), in the day-time, to break open and 
enter into fuch houfe, barn, ftable, out-houfe, 
- yard, clofe and place j and to take and feize 
ibch goods and chattels for the arrears of 
rent, as he might have done if they had been 
in any open place. 

if a landlord comes into a houfe and fcizes 
4jpon fome goods as a diftrefs in the name of 
all the goods in the houfe, it is a good feizure 
of the whole. 6 Mo J: 215.] 

Diftrelles ought not to be exceflive ; but 
in proportion to the duty diftrained for.— 
Thk is provided by the ftatute of MarlbridgSy ^* ^ ^- ""'^ 
r. 4. BiftriStion^s infuper fint rationabiles i£ » inft- io6» 
%on nimium graves % Q qui diftridiiones fecerint ^^'^' 
irrationibiles graviter amercientut. 

Thtis if the lord diftrain two or three oxen, ^ inft- 107. 
for i^d. — this is unreafonable ; fo if he dif- JR>^.Ak.-^74- 
train a horfe or an ox for a fmall fum, where 
^ flicep or a fwine may be had, this is an ex- 
ceflive diftrefs, becaufe he might have takco 
a beaft of lefs value.— But if there be no other 
diftrefs on the land, then the taking of one 

entire 
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entire thing, though of never fo great value, 
is not UAreafonable. 

ti^Ahu6u. No diftrefs for homage^ fealty^ or for the 

Bro. Abr.tit/ expenccs of knights in parliament can be ex-* 

Fwi^Xi 9«. c^ffiv^ (^)> bccaufc thefe are fervices of fuch 

abfolute neceffity to the publick, that men 

cannot be under too great an obligation to 

perform them. 

9Vin.Abr.273. "And as thefe diftreffes cannot be fold, 
the owner upon making fatisfadion, may have 
his chattels agaiin."' 

[Before the ftatute of the 17 Car. a. c. j. 
(Ji) in cafe a diftrefs was too little, where 
fufficient diftrefs was to be had, a man could 
not diftrain again, were the demand ever fo 
great j becaufe it was his folly that he did 
not diftrain fufficient in the firft inftance* 
Moore T. Cotnh. 546. 

But now, by that ftatute, in all cafes 
where the value of the cattle diftrained fhall 
not be found to be to the full value of the 
arrears diftrained for;; the party to. whom 
fuch arrears were due, his executors or.ad- 
miniftrators may diftrain again for the reii- 
due of the arrears. 

So where the diftrefs is made by virtue of 
the warrant of a juftice of the peace, in na- 

{a) But qu. and vide 42 £. 3. 26. 4 Co. 8. b. 
BcviPs cafe, 2,lnft. 107. where it is faid that the ftatut6 
of Marlbridge is general. 2 Bac. Abr. 1 15. in margj 

(i) Extended into Wales and the Counties Palatine, 
by 19 Car. 2, c.j. 

ture 
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ture of an execution. As, in the cafe of 
Hutchins and Chambers^ where one of the 
queftions was, '* whether a fecond diftrefs 
^^ could be at all juftified, when there was 
*^ enough, which might have been taken 
*' upon the firft, if the diftrainej had then 
*^ thought proper/' 

It was refolved, that a man who has an 
entire duty fhall not fplit the entire fum, 
and diftrain -for one part of it at one time, ^ 

and for other part of it at another time; 
and f<> iotUs quoties^ for feveral tin^^es: for 
that is great opprcffion. 

And to is the cafe of Wallis v. Savill 
in 2 Lutw. 153a. Where the fecond dif- 
trefs was holden unjuftifiable ; becaufe both 
diflrefTes were taken for one and the same 
rent, and it was the lefTor's folly, that 
he had not taken a fufficient diftrefs at 
firfl.]' 

*' Neither fhall a perfon diflrain as for an curkev.Lucas, 
entire fum where there arc feveral amercia- ^'^' ^• 
ments due for diflinft offences, as each amer- 
ciament ought to be levied feparately." 

[But if a man seizes for the whole fum 
that is due to him, and only mistakes the 
value of the goods feized ; which may be 
of very uncertain, or even imaginary value, 
as pidture?, jewels, race-horfes, ^c. there 
is no reafon why he fhould not afterwards 
complete his, execution by making a fur- 
ther fetzure. And how can the officer who 
fcizes judge of the real or perhaps imagi- ♦ 

ginary, value of the horfes or goods feized ? 
* F The 
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The value of them may be quite unknowrt 
to him, or may even depend upon whim and 
fancy. 

It is to the advantage of the owner of 
the goods that this Ihould be fo: It is 
better for him that the officer fhould be ac 
liberty to feize a fecond time, in cafe he 
makes an infufficient ftizure the firft time: 
or elfe it might !induce him to a neceffit^ 
of tjking effects of a very great value, ac 
firft. For if he is to be precluded from 
thus making up the deficiency, he will cer- 
tainly take care not to take too little at 
the firft. 

Now piftures, horfes, jewels^ books, and 
fome other fuch efFefts, may be of fo uncer- 
tain, and even imaginary, or fancied value, 
'that it may be exceedingly uncertain how 
much money they may fetch when they 
come to be fold : fo that the perfon feizing 
may not be at all able to judge, how much 
they may produce upon fale. 

And if he does not take the value of the 
whole at firft, out of tendernefs apd mo- 
deration, perhaps, there is no reafon why 
he fhould not complete it by a fecond fei- 
, zure; provided it be for the fame fum due. 
.3 Bur. 589. — The latter part of this rea- 
fcning fhould feem to extend only to a 
SEIZURE ufider an execution. 

Another queftion in the cafe of Hutchins 
and Chamhrs was, — " Whether the second 
diftrefs, being excessive, was a fufficient 
ground for an aftion of trespass.'* — 

Several 
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Several authorities were cited to fliew that 
an aftion of trefpafs will not lie for taking 
an EXCESSIVE diftrcfs ; but that it ought to 
be a particular aftion grounded upon the 
ftatute; and particularly one cafe in i Stra. 
851. Lynne v. Moody ^ in which it was faid 
that the remedy ought to be a fpecial aftion, 
founded on the ftatute of Marlbridge. 

So that it was fufficiently eftablilhed that 
a general aftion of trefpafs cannot be main*- 
tained for taking an exceffive diftrcfs. 

One cafe was cited to the contrary, which 
was the cafe of Moir v. Mundaff^ H. 2% G. 
2. 5. R. and that was an aftion of trefpafs; 
where fix ounces of gold, and one hundred 
ounces of filver, were taken for 6 s. H d. 
which was holden to be an excessive dif- 
trcfs, and there judgment was given for 
the plaintiff. 

But that appeared upon the face of it, 
and upon the pleadings to be exceffive; 
and fo the Court exprefsly declared. And 
it was a diftrcfs of gold and filver, which 
are of a certain known value, and even the 
meafureofthe value of other things. But 
it was there holden, " that in all other 
" cafes of goods or other things of arbi- 
" trary and uncertain value, it must be an 
" adVion upon the ftatute." And this was 
the diftinftion there taken. And that is 
therefore an exception, and was there con- 
fidered as being fo from the general rule i 
and ferves to confirm the rule iilelf. The 
Court were therefore of opinion, that theie 
was no caufe of aftion aiuintainable in the 
F 2 prefcnt 
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prcfent cafe, it being an aftion of trespass. 

1 Bur. 590.] 

1 Mod. 71. *^ -Neither is a man liable to ^ criminal 

profecution for taking an cxceffive diftrcfs.*' 

Phillips V. "There can be no remedy upon the 

^7T^G ftatute of MarlbridgCy where there is a re- 
medy at the common law; nor if the plain- 
tiff has recovered in replevin, can he after- 
wards bring an adion on that ftatute, for 
an aftion on that ftatutc is founded on there 
being a caufe of diftrefs^ of which the 
recovery in replevin fliews there was none; 
moreover,^ in replevin damages were re- 
' coverable for the taking, and a man fhall 

not be permitted to fay there was a caufe 
of diftrefs, after he has recovered, upon the 
ground of its being unlawful." 

[But if any diftrefs and fale be made, as 
for rent in arrear and due, when in truth 
not any is du6, in fuch cafe the owner may 
rjccover double the value, with full cofts. 

2 IF. Jeff, u >. 5. /. 5. 

And if the diftrefs be made without 
caiifc, the owner may make reJcous\ yet, 
if in fuch cafe it be impounded, the owner 
cannot break the pound and retake it, be- 
caufe, then it is in the cuftody of the law. 
I Inji. 47.] 

Ro. Abr. 674. At common law, no man was obliged to 
give notice of his having taken a diftrefs.^ 
becaufe the tenant muft have known the 
arrears that were due; and therefore at his 
peril muft have taken care to pay themj — 
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It was his own default that fubjefled the 
land to the lord's diftrefs. Befides the law 
has appointed a publick pound for keeping 
the diftrefs, where the tenant by rcforting 
may have notice, 

[But qu^ersy whether notice muft not be 
given of dead chattels, which muft be kept 
in a private pound ? 

It feertns that, at common law, where the 
diftrefs was impounded in a common pound 
overt, the owner muft have taken notice 
of it at bis peril ; but if it were impounded 
in a fpecial pound overt, fo confticuted for 
that particular purpofe ; or in a pound co- 
vert; the diftrainor muft have given notice 
of it to the owner. But the Qommon law, 
as to giving notice in cafes of diftrefs for 
rent, is now altered by a ftatute which will 
be mentioned hereafter.] 

IV. How the diftrefs is to be ufed, [and 
difpofed of.] 

Firft, we Ihall confider where the diftrefs, sp^ij^. ^^^ 
which is but a pledge, is .to be kept; — and 
that is in the pound. — This is defcribed by 
Speln^an in thcfe words. — Parens eft ftahulum^ 
vel area anguftior repagulis firmiter concluja^ 
qua nociva in frugihus pradiifq\ pecora tan- 
quam in car cere coercentur.-^Parci autem ufum 
a continente traduxijfe Saxon^s ncftros hinc in- Tit. 82. f. 2. 
telligasy quod in rifuariorum legibus jam olim 
utpte ante 800 vel 900 annos reperttur. Si 
quis peculium alienumy in mejfe adprehenjuniy Caii. mciier. 
ad par cum minare non permijerit^ 1 5 Jol cul^ '"■^-■*^ 

pahilis judicetur. 

F 3 The 
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Co. Lit. 47. b. The pound then being nothing more 
than a publick prifon for goods and chattels, 
is either overt or covert. All living chat- 
teJs diftrained, are regularly to be put in 
the pound overt^ becaufe the owner at his 
peril is to fuftain them, and therefore they 
ought to be putv in fuch an open place 
as that he may have refort to them for that 
purpofe. 

% inft. 106. At common law a man might have im- 

pounded his diftrefs m what county he 
pleafed ; but this was found very inconve- 
nient to the owner, who was thereby at a 
lofs where to find his beafts, either to feed 
or replevy them. This mifchief ^^as there- 
fore provided againft by the ftatutc of 
Marlbridgey f. 4. ^' nullus de catero faciat 
" ducere diJiri£liones quas fecerity extra comi- 
" tatum in quo capa fuerint/* 

jbid. J Yet upon this ftatute it hath been held, 

, that where the tenancy is in one county 

^ . and the manor in another, the lord may 

drive the diftrefs to the manor pound though 
it be out of the county where the diftrefs 
was taken ; — becaufe the tenant by attending 
the manor court is prefumed to know every 
thing tranfafted in the manor; and there- 
fore this cafe is out of the inifchief provided 
againft by that kw. 

But now by the ftatute of i &? 2 Ph. 
& M. c. 12. no diftrefs of cattle is to be 
driven out of the hundred, fcff. where the 
fame is taken, except it be to a pound 
overt within the fame ftiire, not above three 
rniles from the place where the fame i$ 

taken I 
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taken; nor impounded in fcvcral places, 
whereby the owner may be conftrained to 
fuc feveral replevins; on pain to forfeit to 
the party aggrieved, ico (hillings and tre- 
ble damages. 

^* In an action on this ftatute the plaintiff 2 inft. 289. 
cannot recover cofts, becaufc the ftatute jUloIco&tA. 
does not mention cofts, and no damages SceCro.Car. 
were recoverable in fuch a cafe at common J^^;^^ ^j,,^ 
law/' 574. ' * 

" The offence created by this ftatute for Cowp. 6i». 
impounding a diftrefs in a wrong place, is 
but a fingle offence, and ftiall be fatisficd 
with one forfeiture, though three or four 
are concerned in doing the aft, as the of- 
fence cannot be fevered fo as to make each 
offender feparately liable to the penalty, the 
meaning of the ftatute being that the pe- 
nalty ftiall be referred to the offence, not to 
the perfons," 

*' Thus where three perfons diftrained a Cro. eiIz. 480. 
flock of flieep, and feverally impounded couid 145- 
them in three feveral pounds, whereby, £<fr. ^'saiktVsi. 
it was held that they ftiould forfeit but one 
five pounds, and one treble damages/' 

« But Fentier J. faid in Noy 62. S. G. if 
the plaintiff brings his aftion againft them 
feverally, every one ftiall pay 5 //' 

[The defendant juftified impounding cat- iScr. 1272. 
tit 'damage fea/ant ; and in evidence it ap- 
peared that he put them into the next 
pound, though it happened to be in another 
county. And Lee Ch. J. held that it did i Lev. 48. 
F 4 not 
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not make him a trefpafler, though it fub- 
jefted him to the penalty in the ftatucc of 

Ld.Raym.55. And in another cafe, where lands, lying 
in two adjoining counties, were held under 
one demife, at one entire rent, and the 
landlord diftrained cattle in both counties 
for rent arrear, it was holden that he might 
chafe them all into one county ; though if 
the counties had not adjoined, it would have 
been otherwife. 

By the fame ftatute (§ a.) no per- 
fon fliall take for keeping in pound, or im- 
pounding any diftrefs, above four-pence for 
any one whole diftrels: and where lefs hath 
been ufed, there to take lefs ; on pain of 
forfeiting 5 /. to the party grieved, befides 
what he Ihould take above four-pence.] 

Potdr* '' Trefpafs will not lie againft the pound- 

Cowp. 476. keeper merely for receiving the diftrefs, . 
though the original taking be tortious, he 
being bound to take and keep whatever 
is brought to, him, at the peril of the per- 
fon who brings itj as if wrongfully taken, 
they who take it are anfwerable, and not 
the pound-keeper unlefs he exceeds his duty, 
and aflents to the^ trefpafs. Nor can the 
pound-keeper maintain any aftion for a 
pound-breach, for he is not confidered as 
having any intereft in the fubjeft impounded." 

Cfh Litt. 47. b. ' Dead chattels, as houfehold goods, £s?r. 

Ro.Abi. 673. which may receive damage by the weather, 

muft be put into a pound covert i otherwife 

the dillrainer is anfwerable for them if they 

2 be 
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be damaged, or ftolen away ; and this pound . 
ioveri mud be within three miles, in the 
fame county. 

But beads, as is faid, ought to be put 
in a publick pound ; for if they be placed 
in a private pound, the diftrainer muft keep 
them at his peril with provifion, for which 
he fhall have no fatisfadion; and if they . 
die for want of fuftenancc, the diftrainer 
Ihall anfwer for them. 

[Now by II G. 1. r. 19. § 10. any perfon 
diftraining, may impound, or otherwife fe- 
cure the diftrefs, of what kind foever it be, in 
fuch place, or on fuch part of the premifles, 
as jfhall be mod convenient ; and may ap- 
praife and fell the fame, as any perfon before 
might have done off the premifles.} 

But the diftrainer cannot work or ufe the 2Bac.Abr.112. 
thing diftrained, whether it lie in a pound 
overt or covert \ bccaufe the diftrainer has 
only the cuftody of the thing as a pledge, 
and therefore is not to make ufe of it; 
but the owner, may make profit of it at his 
pleafure. 

[But there is an exception to this ge- Bagftawv. 
neral rule in the cafe of milch kine, which Gow^^d. 
may be milked by the diftrainer j becaufe ^^ , ^^^^ 
it may be neccflary to their prefefvation, and 
confequently of benefit to the owner.] {a) 

The 

(tf) After an accurate, inveftigation of all the cafes 
upon this fabjecfl, the iVi^ium in the cafe above cited is 
the only one which appears in favour of this point, and 
in different reports of that cafe, ihere are di^Ia to the 

contrary ^ 
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J^-^'yf": 7»o* The diftrainer cannot tie or bind a beaft 

S. C. I Salk. . , T I 1 • 1 . 

428. m the pound, though it be to prevent its 

ajAiTif. 64. efcape; for beasts in pound are in cus- 
tody OF THE LAW, which Intends the pre- 
fervation of the pledge ; and therefore the 
diftrainer at his peril muft do no aft that 
tends to the hurt or deftruftion of thenn. 

u.Raym.720. [But if cattle difl:rained die in the pound, 
Doft.^&stud. * without any fault in the diftrainer; in fuch 
C'^7- cafe, he who made the diftrefs ftrall have 

an aftion of trefpafs ; or may diftrain again, 

if the diftrefs was for rent.] 

contrary; in fupport of which feveral other authorities 
are felei^ed and thrown together in the following note ; 

In Rolle's Abr. 673. 1. 32. and in 9 Vin, Abr. pi. 8. 
it is faid, ** If a man takes a cq-u) for a diftrefs, he cannot 
milk her, for though the cow be the better for it, yet he 
ought not to do good- to the owner without his confent, 
and perhaps the owner would have come before any da- 
mage by this, came to the cow, and if it perifh by .this, 
yet he that took the diftrefs may diftrain again, and fo he 
is at no damage.*' The fame cafe is in Noy 119. and 
the fame point is there refohed, and in Fridemix^% caf« 
cited in Noy, the reafon given is '* becaufe it is a pu- 
nifhment to the owner, and in cufiodld^ legis,^^ So in 
Chamberlayn's cafe 1 Leon. 220, the Court of Common 
Pleas, Anderfon Ch. J. dtjjentlente , held, that cbws dif- 
trained could not he milked, but they ought to be put in 
a pound overt, and the owner might milk them and fodder 
them. So in Owen 124^ " He who diftrains qannot 
make vfe of the diftrefs, for he has no property therein, 
but a a bare porxer by a^ of lan.\j to take it. The fame 
point is in Bl. Com. 13. and the fame cafe cited from 
Cro. Jac. as above. ' ^ 

Cows taken for a diftrefs are ^n a very different litua- 
tion in regard to the perfon taking them, than where 
they are taken in Withernam^ or sls Efir ays y in both which 
cafes thej may be milked \ in the former, becaufe they are 
delivered to the party in lieu of his own cattle, and in 
the latter, becaufe he that takes them is bound, fo long 
as he keeps them, to find them in provifions, and pre- 
{ti\.^ them from damage. 1 Roll. Abr. 889. i Leon. 220. 

.If 
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If a diftrefs be taken without caufe, a ^<*- ^«y«n- ^05. 
ft ranger cannot rcfcue them fronci being co.Litt!47?b, 
driven to pound ; but the owner may make 
refcue before they are impounded. But 
after the beads are impounded, the owner 
himfelf cannot refcue them, unlefs he finds 
the pound unlocked, for he cannot break 
it open. The reafon is, that the naked 
poflfeffion is a title againft any pcrfon but the 
owner ; but the owner has a title, and there- 
fore may take the beads at any time, though 
he cannot break the pound which the law 
faath ordained {a). 

[By the common law, if a man break the Mir.c.3.f.a6. 
pound, or the lock of it^ or part of it, he 
greatly ofFendeth againd the peace, and doth 
a trefpafs to the king, and to the lord of the 
fee, and to the fhcrifFs, and hundredors, in 
breach of the peace, and to the party, and in 
delay of judice; and therefore hue and cry is 
to be levied againd him as. againd thofe who 
break the peace. And the party who dif- co.LUt.47.K 
trained may take the goods again, where- 
focver he ftiall find them, and impound them 
again. 

And now by datute, on any pound breach, aw.&i^.c.^. 
or refccus of goods didraincd for rent, the ^'^ 
perfon grieved thereby diall, in a fpecial ac- 

{a) But if a man diftrain cattle for damage f enfant ^ 
and put them in the pound, and the owner that had 
common there make frcih fuit, and find the door un- 
locked, he may juflify the taking away of the cai^tJe in 
z parco fraBo, Co. Lilt. 47. b. 

Vixie 30 E. 26, Where the defendiant pleads, that 
he found the cattle yi/aj' nul manner de feimure n€ /enure 
n^ autre engine. Hale, MSS. Co. Lite. 47. b. Harg. n. 5, 

tion 
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tion (a) UPON the case, recover treble da- 
mages and colls againft the offender, or 
again ft the owner pf the goods, if thcj^ be 
afterwards found to have coaie to his ufe or 
poffeflion.] 

Lawfon V.Story, " It has bccn adjudged in an aftion on 2 W. 

Ld. Raym. 19. ^ j^^ ^^ ^^ ^j^^t the word « treble" Ihall be re- 
ferred as well to the word " cofts," as to the 
word " damages," and confequently that the 
cofts Ihall be trebled as well as the danfiagcs/* 

C0.Litt.257. b. ^' And it is determined, in general, that 
^^8.'^^* ^' where a ftatute gives treble damage, the cofts 
cowp. 368. Ihall be trebled of courfe.'* 

I Terra Rep. 

[When a man hath taken a diflrrefs, and 
the cattle diftrained, as he is driving them to 
the pound, go into the houfe of the owners 
CcLitt. 161. if he that took the diftrefs demand them of 
the owner, and he deliver them not, this is 
A REscous in law. 

2. Diftrcffes for rent being in the nature 
of pledges, the diftrainer had no power to 
fell them, at the common law. But now by 
ftatute (2 W. &f M./eJf. i. r. 5.) it is enafted, 
that where any goods fhall be diftrained for 
rent referved and due upon any demife, leafc 
^ or contraft whatfoever, and the tenant or 

owner of the goods diftrained, fliall not within 
five days next after fuch diftrefs taken, and 
notice thereof (with the caufe of fuch taking) 
left at the chief manfion houfe, or other moft 

(a) In fuch a6lion the plaintifFneed not fhew his right 
to diftrain. Cotfworth v.Betifon, Ld.Raym. 104. S. C. 
iialk. 247. 

notorious 
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notorious place on the premiffes, replevy, the 
fame j in fuch cafe the perfon diftraining 
Ihall, with the ftieriff or under-lherifF of the 
county, or with the conftable of the hundred, 
pari(h or place, where fuch diftrcfs fhall be 
taken, caufe the goods fo diftrained to be ap- 
praifed by two fworn appraifcrs (whom fuch 
iheriff, under-ftierifF or conftable fhall fwear 
to^ppraife the fame truly, according to the 
beft of their underftandings); and after fuch 
APPRAISEMENT, ftiall SELL the fame for the 
beft price that can be gotten for them, for 
fatisfaftion of the rent, and charges of the 
diftrcfs,. appraifement and fale ; leaving the ^ 

overplus (if any) with the fheriff, under- 
fheriff, or conftable, for the owner's ufc.] 

*^ In the notice for the fale of a diftrefs MofsT.Gaiu- 
xinder this ftatute it is not neceflary to fet ^I'J' 
forth at. what time the rent became due for 
which the diftrefs has been made." 

** If the perfon diftraining is fworn one of Andrews t. 
the appraifers, it is illegal, for he is intcrefted £^"^''^^^''^1. 
in the bufinefs j and the ftatute fays that he 5th edit. ' 
with the fheriff, bfc. ftiall caufe the goods to 
be appraifcd by two fworn appraifers." 

[In an aftion of trefpafs, for entering the str. 717- 
plaintiff's houfe, and keeping poflefllon of it 
for eight days, the defendant juftified under a 
diftrefs for rent. But by the Court, the de- 
fendant ought to have removed the goods at 
the five days end : and for the other three he 
is a trefpalTer, and there is no juftification. 

But qu^ereJ as to the time of removing 
the diftrefs ; for the tenant is to have five days 

tQ 
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to make replevin ; and as thofe muft be whold 
days, exclufive of the day of taking the dif- 
trefs, it follows that the diftrainer cannot re- 
move the diftrefs till the feventh day.] 

Waiiacev.King, ^^ But in an aftion on the cafe for felling 
' '^* goods diftrained for rent in arrear, before five 
days had expired next ^fter the diftrefs was 
taken, and notice given, the' Court feem to 
have held that as foon as five days (allowing 
twenty-four hours to each day, and com- 
puting the beginning of each from the mo- 
ment when the notice was given) had expired, 
the diftrefs might be removed and fold." 

" Thus where a diftrefs was made and a 
regular notice of fale given in the (a) morn- 
D»Mi- ing of the lath day o{ May^ and in the after- 

noon of the 17th, the goods were removed 
and fold, it was held that on the evening of 
the 17th five days from the time of the dif- 
trefs had completely expired, and that the 
removal and fale was regular according to 
the time allowed by the ftatute." 

Ld. Raym. 54. [In an adtion of trover brought for cattle 
which had been diftrained for rent, it was 
found 'fhat the plaintiff was owner of the cat- 
tle, and that the defendant, after taking the 
diftrefs, gave notice to the plaintiff, accord- 
ing to the ftatute of 2 K^. &? M. fej)\ i. c. 5, 
And it was objcfted that the notice was ill ; 

[n) It does not appear from the report at what time 
en the i2:h the diltreis was taken, and tne notice given, 
hut from thereafon given by the court, wfiy ihe reir.ovr;! 
and iaie wtre regular, which was that five days from thj 
time of the diihefs had complciely expired on the after- 
, Doon of the ijch, that muil have been the cafe. 

for 
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for the aft fays, that it fhould be at the chief 
minfion-houfe, or other notorious place upon 
the premifles ; but in this cafe, it was given 
to the plaintiff himfelf. Sednon allocatur ; for 
by the Court, the intent of the aft was only 
that the party (hould have notice, which is 
performed by this mean, better than if it had 
been left at. the houfe or other place. It was 
alfo objefted to the notice, that, according 
to the finding of the jury, it was given to the 
owner of the cattle, and not to the tenant of 
the land. And that although the aft is in the 
disjunftive yet it ought to have a reafonable, 
conftruftion; and it is moft reafonable, that 
the notice (hould be given to the tenant of 
the land, becaufe he may (hew that the rent 
is fatisfied, which does not lie in the know- 
ledge of the owner of the cattle. Sed ncn aU 
locatur J for the aft has exprefsly provided, 
that notice may be given to the owner of 
the goodsy^ But if the tenant had fued a re- 
plevin, then the notice muft have been given 
to him ; but notice to the owner fufficicntly 
affefts the owner ; and the plaintiff is found 
owner of the cattle, therefore notice to him 
is fufficient. 

In the fame cafe it appeared, that the te- 
nement, whereupon the diftrefs was made, 
lay part in the hundred of Kinajley in fVilt- 
Jhirey and part in the hundred of Andover in 
the county of Southamftcn \ that part of the 
diftrefs was taken in Kinajley , and part in 
Andover \ but that all was impounded toge- 
j ther in the hundred of Kinajley ; and that the 

\ conftable oi Kinajley adminiftered the oath to 

i . the appraifers for the whole in the prefence 

of the conftable oi Andover. It was objeftcc}^ 
I that 
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that the goods which were taken \n' Andtsver^ 
ought to have been appraifcd and fold" there, 
and that the conftable of Andoiievy though 
prefcnt in Kinajley when the appraifenient was 
made, had no jurifdiftion there; fo that the 
whole was done folely by the conftable of 
Kinajley i which therefore^ as to the, goods 
taken in dndovefy was void. But by the 
court, as the diftrefs was taken for one en- 
tire rent, the diftrainer might well impound 
the whole of it in Kinajley j and the chafing 
of the cattle, taken in Andover, to the pound' 
in Kinajley^ was but a continuance of the tak- 
ing : therefore the conftable of Kinajley was 
wiif^'st ^he proper officer, within the aft, to fuper-' 
d^*^^'luw ^^^^"^ ^"^ adminifter the oath for the ap- 
^T^' " * praifement of the whole diftrefs. 

As to the mode of felling a diftrefs under 
warrant from a juftice of the peace, it is 
cnafted, by the 27 G. 2. c. 20. that the 
juftice granting the warrant of diftrefs, ftiall 
therein order and direft, that the goods dif- 
trained fhall be fold, within a certain limited 
time, not being lefs than four, nor more than 
erght days; unlefs the penalty or fum of 
money diftrained for, with the reafonable 
charges of the diftrefs, be fooner paid. And 
after fuch fale, the overplus, (if any) is to be. 
returned on demand to the owner of the 
goods diftrained.] 

1 Barnard. « The goods Qr cattlc diftrained under this 

si^iiVlh* ^^ *rc not replevifable, ^nd an attachment 
will be granted againft the fheriff for fuffer- 
ing the goods to be replevied, as he has no 
power to examine the proceedings of the 
jufticei/' 

*'But 
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" But in cafes where the jufticcs have only a *J- '33«* 
ipecial jurifdidion, if they exceed that, it was 
held chat the goods diilrained under their 
warrant might be replevied." 

" The power of afcertaining the charges of i Bum. juft. 
the diftrefs and fale is not given to the juf- ^^ 
tices under 27 G, 2. c. to, as it is fometimcs 
in ftatutes which give the fame authority, 
therefore it feems, that the officer executing 
the warrant is the fole judge thereof in the 
firft inftance, fo that if the owner of the goods 
is diflfatisfied, the reafonablenefs of his charge 
muft be determined by an aftion." 

" A juftice of the peace alfo is in general 
impowered by the fame ftatute which creates 
any penalty, fine, or forfeitui'e, to grant a 
warrant of diftrefs to levy the fame j and as 
it frequently happened that the goods and 
chattels of the perfons againft whom the war-* 
rant of diftrefs was granted by the juftice of 
the peace were out of the jurifdidtion of the 
juftice granting it, by ,which reafon the war- 
rant was inciFcdtual j it is enaded by 33 G. 3. 
^- 55-/ 3- " That in all cafes where any pe- 
nalty, forfeiture, fine or other money may 
by the warrant of any juftice or juftices of the 
peace be direfted to be levied by diftrefs an4 
fale of the goods and chattels of any perfon or 
perfons, if fuificient diftrefs cannot be found 
within the limits of the jurifdiftion of the 
juftice granting fuch warrant of diftrefs, on 
oath thereof made by one witnefs, before any 
juftice of the peace of any other county, rid- 
ing, divifion, city, borough, town corporate 
G or 
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6r pfhidc, (which oath Ihall be by him certi- 
fied by indorfement on fuch warrant) fuch 
penalty, forfeiture, fine, or other nnoncy, or 
fo nauch thereof as may not have been be- 
fore levied or paid, fliall and may by virtue 
of fach warrant and indorfement be raifed 
and levied by the pcrfon or pcrfons to whom 
fuch warrant of diftrefs (hall have been ori- 
ginally direfled, by diftrefs and fale of the 
goods and chattels of fuch perfon or perfons, 
in fuch other cownty, ridingj divifion, city^ 
borough, town corporate, or place, and the 
ritoney afifing by fuch diftrefs and fale fhall 
be applied and difpofcd of for fuch purpofes, 
and in like manner, as if fufficient goods and 
chattels, or fuch perfon or perfons had been 
found within the jurifdiftion of the magiftrate 
driginally granting fuch warrant; and irno 
fuch diftrefs can be found, fuch offender or 
offenders fhall and may be forthwith pro- 
ceeded againft according to law; provided 
always, that no jufticc who (hall indorfe any 
certificate upon, or authorize the execution 
of any fuch warrant of dtftrefs which may not 
have been griinfed within his jurrfdiftion, 
ihall be anfwerable or accountable for" any 
irregularity which may have been committed 
or done in or about the obtaining or granting 
of fuch warrant of diftrefs/* 

[At common law, the many particulars 
which attended the taking of a diftrefs, ren- 
dered it a hazardous mode of proceeding; 
for, if any one irregularity was committed, it 
Tftiaied the>whole diftrefs, and made the 
diftrainer a trefpaffer ab initio. But now it is 

provided. 
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provided, bjr ftatutc, tHw where any diftrcll j'^^^i *• c. 19. 

mall be made for any kind of rent jasrirv ' *'* 

due, a!nd any irregularity ihall be afterwards 

done by the party dtftraioing or his. ^ent;, 

the diilbre& ikall not tic deenned unlawful, oorT 

the diftrai aer a tfe1^a0er ab initio ;. but. the 

party grieved may recover fetisfa6lion for the 

ipecial damage in an aftion of trefpafs or on 

the cafe at his eleftion. But no tenant (hall '^- *"• *<h 

recover in fuch aftion, if tender of amends 

hath been made before the aftion brought. 

And the defendant in fuch a6tton may plead ft. r. u. 

the general ifibe, and give the fpecial matter 

in evidenoe.l 

" A landltW cannot juftify, under the plea Biffct v. 0*14- 
of the general iflue given by this aft except ?ri";/'^** 
for a<5ls done as landlord; and therefore al- h.s/cco. 3. 
though he may juftify as far as the dijirejs 
goes, he cannot juft:ify expulfion under this 
iflue : So alfo if the goods continue on the 
"premifles beyond the five days, he cannot 
juftify under this iflue, entering the houfe to 
remove them afterwards j but muft plead a 
licence to juftify the afporta^tt^ or liberum 
tenementum to juftify the expulfion/* 

" An aftion of trover will not lie for goods Waiuev. 
fold before five days have expired next after f Sf bj, ^^^ 
the diftrefs and notice, that not being a re- 
medy which can be purfued fince 1 1 G. 2. 
r. 19. as it tends to place the landlord in the 
fame ficuacion as he was before the pafling of 
that aft, the aftion ought to be brought Ipe-, 
cially for the particular irregularity/* 

[But though the tenant fliall only make fa- 1 w. & m. 
tisfadlion for the real damage fuftaincd, by Jf^*/*^*^* 
G 2 any 
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any irregularity in taking or difpofing oftht 
diftrefs; yet if any diftrefs and fale ihall be 
made, for rent pretended to be due to the 
perfon diftraining, where in truth no fuch 
rent is due, the tenant fhall recover, double 
the value of the goods diftrained^ together 
with full colls of fuit.] 
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AVING in the foregoing ^chapter 

fhcwn in what cafes a di(trefs or 

pledge may be taken, and how it is to be 
L difpofed of; , the next thing, in ord^r, to be 

[ treated of is, the remedy given the party 

[ _ to controvert the legality of fuch' captiop, 
I in order to bring back the pledge to the 

proprietor, in cafe the diftrefs were unlaw- 
fully taken, and without juft caufe. This 
being a writ of great ufc, and of every 
day's praftice, dcfervcs a very full con- 
fideration, 

Spelman in his Gloffary defcribes it thus: spei.oioo* 
replegm^ efi rem afud ajium detentam^ €au'- 485.* 
Hone legttmd interfofitd^ udimere—ei b^c cau- 
tio eft ftipulatio in forma juris adbiiiiaj^ de 
Jiando juri et Jiftendo Je foro\ di^uni autem 
. rcplcgiare quafi revadiare, hoc- eft vadium vel 
pignus uniim^ loco alteriusy Juggerere fcf con^ 
Jlituere. 

Or, in other words, a rcpleven is a judi- 
cial writ to the Iheriff, complaining of an 
unjuft taking and detention of goods or chat- 
tels i coinn^anding the IherifF to deliver |?ack ' 
Gj the 
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the fame to the owner, upon fecurity given 
to make out the iiijuftice rffuch taking, or 
clfe to return the goods and chattels. 

Under this head arc to be confidered; 

J. IJqw the replevin flood at common 
law, a!hd the alterations -which have been 
made therein by ftatutcs. 

tt. ^Of the <Juty of the Iheriff in the cm- 
qution of the replevin; and herein of the 

"pledges,. 

IIL *6f tl;ie procefs to make the defendant 
appear. 

t^. Of the procefs where the goods 
are eloigned; and herein of the writ of 

withernam. 

•"I - * '. . . . V, ^ . . 

V. Of the procefs and proceeding where 
; the defendant -claims property. 

/yi.\Of the procefs, as w^ll for the plain- 
iitf as defendant, in removing the replevin 
fr,am the inferior xrourfs. ; 

yil. Of the re|)levin itfeif ; and herein arc 
toTDe'corifideredj ' ' ^ 

. r. For whom and in what cafes it lies, 

^^^fL. Thedcclara'tifen in replevin, 

.' ,^3. The fevcralpleajSinthis adion. 

4. The 
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4. The judgment in this aftion, whether 
for the plaintifFor defendant; and herein of 
the writ de retorno babendo, and the writ of 
fccond deliverance. 

VIIL Of the writ of recaption. 

I. Of the repkvin as it ftood at common i^"^-.'^®- 
law. Here it is firft to be obfetved, that ^^' 
the replevin was at common law a judicial 
writ, that is, gave the fherifF a judicial power 
to determine the point complained or in the 
county, whereas other writs gave him only a 
miniftcrial power. This judicial power is 
taken from thefe words in the writ : Et eum 
jufte deduct facias — by which the flieriff is 
made judge, whether the taking be jud or 
not. This was highly reasonable, in order 
that this remedy might be fpeedy, led the 
party diould want his. beads for carrying on 
of his hufbandry; and therefore, not to have 
formed this writ judicial, would have be.en 
not only detrimental to private perfons, but 
injurious to the common-wealth. Hence it 
hrcdW^^feftinum nmedium. -Bcfid^s, it would 
have been ©f great trouble and cxpence to 
private perfons. to have taken the determina- ^ 
tion of thefe fort of complaints, which mud 
have happened every day, ogt of the neigh- 
bourhood. And yet the rnanor court was 
not truded with this power in any caufe be^ 
tween lord and tenant, becaufe the lord was 
not to be judge in his own caufe. l 

idly. It is to be obferved that there are two Dr. & stud. 
things complained of in this writ, viz. The ^•j*^^- ^^ ' 
taking and dctentipn of the pledges, as the 5 co.76. a. 
G4 . words ^^°-'^^*^' 
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cro. Elu. 813J words of the writ exprcfs it~fl^«^ cepit 6? 
Ijnjujte dettnet. — But what is principally con- 

a 1-- , - trovertcd in the replevin, is, whether, the 
S ^ ''•^-- taking be juft or not. For there are but two 
cafes wherein a diftrefs juftly taken, whether 
for rent or damage feajanty can be unlawfully 
detained. The firft is where the .arregrj^l 
Tomy or annends for the damage, isjendeyrcd, 
to the party diftraining.— And this tender 
muft be made before the beaftis are im- 
pounded {a) ; for when the beads are in cuf- 
tody of the law, the^ perfon diftraining can- 
not be faid unlawfully to detain that which is 
in the cuftody and care of the law. 

Hence it is, that if a tender be made after 
impounding, and the beafts die in pound, 
the owner (hall bear the lofs; becauie fuch 
tender comes too late to fix any fault or in- 
juHice on the perfon diftraining- But if the 
tender had been before the impounding, it 
feems the diftraincr is anfwerable, becaufe 
the impounding is unlawful. 

jCo. 76. «. But here it is to be obferved, that the 

^LRep! 25I! tender of amends rnuft be pleaded to the lord 
himfelf, and not to the bailiff, who "makes 
conufance of the caufe of the caption and de- 
tention in right of the lordj for that right is 
not barred by a tender to any other than the 
lord himfelf. — But if a tender be pleaded to 
the lord, and they give in evidence a tender 
to the lord's* bailiff, where the lord was pre- 
fent, that won't maintain the plea^ becaufe 

{a) And if divers hearts ar«di(lrainc(J, and any one of 
thera be impounded before a tender is made, the ten- 
der i> void. LutWi X262. 5 Bac. Abr. 8. 

the 
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the derivative power of the bailiff ceafeS 

"where the lord is prefenti and they ought to 

prove the tender to that proper perlon to 

whom the amends belong, and who was 

j ready to receive it. Yet if they plead a ten- 

i der CO the lord, and prove a diftrefs taken by 

a bailiff, the lord net being prefent, and prove 

the bailiff to be the ufual receiver of the 

lord J qu. if that will not be a proof of fuf- 

ficicnt tender of amends to the lord him- 

! felf? 



X07» 



The fecond cafe where the detainer is iIor. 
unlawful, is where the avowant hath return 34*' 
irreplevifable, and the owner of the bcafts 
tenders all that appears to be due on the 
judgment in the avowry j the detainer of the 
avowant is unlawful, and the owner may 
have his aftion of detinue for the detainer 
after the tender made. For though by the 
judgment the return is made irreplevifable, 
yet that is no final condemnation of the beads 
or goods diftrained; they are ftill to be con- 
fidered as pledges in the hands of the avow- 
ant, and therefore in their own nature liable 
to a redemption upon payment or fatisfaftion 
of that rent or damages, for which they were 
original^, taken. — Lord Coke affigns another ainft. 107 
remedy' for the owner to recover his beafts, 
and that'ijS upon fatisfaftion made in court 
to have a writ for their delivery. 

^. The form of this writ. 

The detention then being complained of 
in this writ, it may not be improper to look 
into the ancient method of trying fuch unlaw- 
ful 
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ful detention, and what rennedy the owner of 
the beaft has for it at this day. The ancient 
method of trying the legality of the detention 
was very inconvenient^ for the plaintiff in re-- 
plevin was to have his ful tors ready to prove 
' infianter^ that he had offered a pledge, under 
the nocion^ that the pledge was fufEcienti the 
lord was then put to his law-wager, that the 
pledge offered was not fufficient to anfwer 
the debt, fo that it was totally thrown upon 
his confcience to determine the' fufficiency of 
the pledge. This method of trial was an^ 
ciently pra£lifed and allo\yed, becaufe origi-r 
nally the lord might have feized the land for 
non-performance of the fervices, and there- 
fore, when the rigour of that law M^as miti- 
gated, by turning the forfeiture into a diC* 
trefs, it could not be thought any unreafon-r 
able indulgence to the lord, to make hijn 
judge of the fufficiency of the piedg-e-whtch 
was to be put into his hands while the fuit 
depended; becaufe in all events the lord 
ought, to be fafe. 

This account of trying the legality of the 
detention is given by Brifi^on-ln the foUcy?- 
ing words/ 

Braa. 156. Si autem defender it detentionem injujiam^ &? 

Fku94.. querens Je£lam hdbeat fialim dd-^manum^ quf 

examinata in omnibus concors fuitj Cc? quod 
cmnia fa£fa' fuerint Jub ^orum fr^fentiay tunc 
vadialit defendens legem Je duodecima manui 
in qua ft defecerity incidet in manum vicecomitis 
. Of reftiiuet querents damna fua^ qu^e ,habuit^ per 
illam detentionem 'j fi autem legem feeerit dor^i^ 
nus^ tunc quietus recedet^ ^ qufrrehs in' mife- 

ricoratdj 
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iricordidy fed nulla damna recuperabU, (^ re^ 
^urnabit domino averia capta. The lord re- 
covered no damages where he prevailed on 
the law-wager, becaufe he had no damage 
where the tender proved infufficienr. But 
Jf the lord prevailed not on the law-wager, 
the plaintiff in replevin had his damages, 
becaufe he really was injured by the lord's 
\ refufal, in lofing the ule of his beads or 

I goods, which he had a right to, upon the 

i fuJSicicnt tender. 



I But the legality of the detention depend- p^^ &stud. 

jng entirely on the fufficiency of the ten- c. 27. 
dcr, a more equal and better method of pfiiffB.lj^ra, 
trial was found out by the confcience of 
twelve dilinterefted men ; no way concerned 
in the event of the trial. And the point 
. comes in ilFue in the following cafe. Where 
I the lord impounds the beafts notwithftand- V 

ing the fufficient tender of the tenant, the 
tenant hath no way to recover his cattle •;• 
; but by his writ of replevin ; for if he takes 

I them out of the pound himfelf, he is liable 

I to an aftion for breaking the pound: — this 

\ puts the lord to his avowry, wherein he 

\ muft flicw the caufe of his taking and de^ 

^ tention j to which the plaintiff in replevin 

j pleads, that after the taking, and before 

I the impounding, he . made a fufficient ten- 

der; and thereupon it fhall be tried by a 
jury whether the tender was fufficient, and 
i£ it be found fo, the plaintiff in replevin 
ihall have damages for fuch unlawful de«* 
(entiop. 

But though by the common law this writ 
was nnadc judicial for the cafe of the fub- 

j<?a* 
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jefti and the more fpcedy adminiftration of 
juftice, yet the fubjeft, both lord and te- 
nant, was expofed to nnany difEculties and 
inconvcniencies in the progrefs of the fuit, 
v/hich were afterwards removed by icveral 
ftatutcs. For, 

*JjJ^»59« \ft. The replevin at common law was 

' only by writ, and this application muft have 

been to the chancery, which was too tedi- 
ous for the diftant parts of the kingdom. 

5«.H.3. To make this remedy therefore more ex- 

peditious, it is provided by the ftatute of 
Mdrlbridgey c. 2^. ^od ft averia alicujiis 
capiantUTy &? injujie detineantur^ vicecomes pojl 
querimoniam inde fibifaSiam^ ea fine imfedi- 
mento^ vel contradi5Iione ejus qui diSfa averia 
" ''^^' ceperity deliberare pcjfit.— '&y force of this 
ftatute the fheriff may hold plea in replevin 
BY PLAINT of any value, as he might at 
common law on a writ of replevin; the writ 
of replevin being a jxtsticies or commiffion 
for that pufpdfe. 

F.N.B. 69, i« And to take away all the delays whicft 
a'inft^j39?' 'attended the replevin by writ, the (herifF, 
16H. 7. 14, by this i^d, may, upon complaint made, 
command his bailiff, either by word or 
precept, to replevy the plaintifFs beafts; 
for poflibly the IherifiF cannot write, which 
was frequently the cafe in thofe days, or 
has not the materials of writing with him 5 

ficvin,^*pM6- "^"^^ ^'^'^ ^^^ fherifF may do gut of his 
county court. For this aft being made 
for the more fpeedy adminiftration of juf- 
tice, hath received the moft favourable con- 

ftrtiftion. 
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ftrufbion. It wpuld be very inconvenient 
that the ow^ner of the beadsj for whofc 
benefit the a£t was made, ihould day till 
the next county court, which is held only 
from month to month. But then the (txcriff 
muft enter the plaint at the next courts tluc 
it may appear on the rolls of the court. 

" The hundred court cannot replevy by Haiiet r. Ktu 
plaint out of court, («) though there be a*^'^^"^*'** 
prcfcription for it ; for it derives its autho- 
rity from the county court, and that could 
replevy by writ only, before the ftature of 
Marlbridge which does not extend to the 
hundred court." 

*' But now for the more fpeedy delivery of 
cattle taken by way of diftrefs, it is enabled 
by I & 2 P. & A/, c. 12. f. 3. that every 
iheriflF of (hires, being no cities or towns 
made fhires, (hall at his firft county day, or 
within two months next after he hath re« 
ccivcd his patent of office of (herifFwick, 
depute, appoint, and proclaim in the (hire 
town within his bailiwick, four deputies at the 
leaft, dwelling not above twelve miles one 
diftant from another : which faid deputies fo 
appointed and proclaimed^ (hall have autho- 
rity in the (herifPs name to make replevies 
and deliverance of fuch diftrcflfcs, in fuch 
manner and form as the (hcrifF may and 
ought to do i upon pain that every (herifFfor 
every month that he (hall lack fuch deputy 
or deputies, (hall forfeit for every fuch of- 

(^) But the different reports do not agree as to the 
opinion of the court upon the point. See cxrraat 
from e«di, 19 Vin. 20, under pi. 8. Ld. *Raym. 219. 
4th Edit* n. 

fence. 
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fence, five poond^ : the ortef half df whicft 
forfeitures Ihall be ta the king, the other 
half to him that will fuc for the fame.*' 

Trcvannian'i " And if a ptrfoD who has rto atrthorfty 

n Mod. 32. grants repfevins, the coyrt of K. B. will 
grant a quo warranto information againft 
him. Thus where an attorney ufurped an 
authority of graming replevins, and reple- 
vied his own goodjj, though the court at 
fir ft refufed an infor mation^ bccatrfc the dif- 
trainer had Another remedy by parco fralfo, 
yet they afterwards made a rule ni/iJ^ 

idly^ Another mifchief at common law 
wa^, that the replevin being jufticial^ and 
determinable ' in the county court, if the 
plaintifF in replevin plteadcd to the lord's 
avowry that the tenancy was hors de Jon 
feiSy the inferior court had no farther conu- 
fance of the .aftion ; becaufe this plea 
brought T^E FREii:«OLD in' queftion, which 
the county court, not being ar court of re- 
cord, had' n6' power to try, = andi therefore 
could not proceed, By-ftKffi means the 
lord was left witftfout remedy to recover 
the beads as his pledges ; becaufe the cotirt 
could not deterna^c the point on which 
the return was td be made. This was re- 
xjEd-i- medlcd by Wcfinu 2\ e. 2\ which gave the 
lord a fon^ to remove the caufe ittto the 
king's courts, where that plea might be 
tried, and the lord be cftabliibed in the 
poflcflTion of his fervi'Ces, and ftill have 
the pledges de reform haiendo retained for 
hint. 

A- third 



THE LAW OF REPLEVINS. 95 

- A third mlfcKicf at corrtmon. kw wasi 
that when the avowant had jvdgment for 
a return of the beafts, he had very often no 
benefit by his fuit ; becaufe it frequently 
happened that, pending the fuit, the tenant 
. had fold the cattle delivered to him on the 
replevin, and become infolvent. The mif- 
chief arofe from this, that the fheriff could 
only take from the plaintifF ple^ii de frcfe- 
quendom thiSj, as in other aftions; which 
pledges were only to anfwer the amercia- 
ment to the king pro falfo ciatnorsy and 
looked no further : and even thefe being 
very fmall did foOn degenerate into mere 
matter of form. To remedy this . incon- 
venience, the faid' ftamre of PVeJim. 2. r. 2. 
hath direfled the fl^eriff, non Jolummodo re- isEJ.« 
^ifere plegios de profi^qtlendo a conquerentibus^ 
Jed etiam de ^averiis retornMdi^y fi dd'mdi- 
cetur retornand' ; isf fi quis alio modo plegios 
ceperity rejpondeat t^e de pretio avenor\''-^ 
But the method of proceeding in this cafe. 
i will be fully treated of under the writ de' 

retorno batendo. 

4.fhly. Another mifchief war?, that if the »i«^-34o- 
plainttff had nonfuited hrmfelf, and the 
avowant had judgment, yet he could not 
Frave- a retiirn iri'cplevifablei but the te- 
nant might replevy the fame diftrefs in 
infinitum. This alfo is remedied by the 
lame ftatute of ff^efim. 2. c. a. by which n i3Bd.t. 
is provided quod quam cito adjudicatum fn^ 
ertt retornum nveriorum dijlringenti 5 per breve 
de judicioy mandetur vicecomifiy quod refer- 
num habere faciat dijirin^enti dd averiis, in 
quo- brevi in/eratur^ quod vicecomes ea non 

deli-' . 
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deliberet Jine brevu in , quo fiat mentio de ju^. 
dicio per judic* rtddit^ \ quod fieri non po- 
tent nifi per breve quod exeat de rotulis 
juftic^y coram quibus deduHa fuerit Icquela. 
Purfuant to this law, the writ de retorno 
Reg,jttd.4.«. habendo concludes thus, after a recital of 
the judgment for the avowant, — ^^ ideo tibi 
pr^cipimus quod prad* (the avowant) averia 
prad^ fine dilatione retornari facias^ &? ea 
ad quefimoniam ipfius (the plaintiff in reple-, 
vin) non deliberes fine brevi nofiro^ quod 
de pTdefat" judicio expreffam faciat mentionemJ* 

Therefore wc conimand you, that the 
aforefaid (the avowant) the beafts aforefaid 
without delay you return, and that you do 
not deliver them upon the complaint of 
(the plaintiff in replevin) without our writ, 
which (hould exprefsly mention the aforefaid 
judgment. 

This writ, which muft recite the former 
judgment, is the writ of fecond deliverance, 
which will be treated of in its proper place.— ^ 
*ihii. 341. Only here it may be neceffary to obferve, 
that if the avowant hath judgment in the fe- 
cond deliverance, he fliall have return irrc- 
plevifable of the beafts ; but fubjed ftill to 
redemption by the tenant on payment of the 
rent; becaufe they are ftill in the nature of a 
gage or pledge. The feveral other altera- 
tions that have been made in the replcvia 
will be taken notice of under the fubfequenc 
heads, 

IL Of the duty of the (hcriff in the exe- 
cution of the replevin i and herein of the 
pledges. 

3 , Whether 
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Whether the replevin be by plaint or writ, '^»"- ^^"- 
the IherifF, before he grants the one, or exe- cro.'car. 446. 
cures the other, ought to take from the l^\^'^^ q 
plaintiff pledges de pro/* and pledges ^<f r^- skin/244/ 
torno babendo. The fir ft, as has been faid, ^•^* 
was at common law, to anfwcr the amercia- 
ments to the king fro falfo clamorcy in cafe 
the plaintiff did not prevail in the fuit. The 
other pledges were introduced by IVeJim. 2. 
€. a. for the fecurity of the avowant, in cafe 
he fhould have judgment for return of the 
beafts. — And by this aft thefe pledges are 
' anfwerable to the avowant, if the plaintiff 

hath difpofed of the beafts pending the fuit. 
And if the pledges are infufficient, the IherifF 
is made anfwerable by that ftatute for their 
infufficiency. 

And it feems the pledges pro retorno ha- Dait.sher.440. 
I hendoy may be by bond even of the plaintiff f^^^' ®"''' 

1 in replevin himfclf. The condition of which Ld.Raym. »?«• 

\ is, not only that the plaintiff fhall profecute 

the fuit in replevin, but alfo that he will 
make return of the beafts, if return thereof 
be adjudged by law, and alfo to fave harm- ' 
lefs and indemnify the fheriff for delivery of 
the faid beafts: for the ftieriff being anfwer- 
able for the fufficiency of the pledges, may 
^ take the fecurity as he pleafes, fince it is ac 

his own peril. 

Thefe pledges are in the nature of fure- Cro.car.^6. 
ties pro retorno habendo^ and therefore money u;/:"siir. 434. 
or any other cattle being a pawn, is not a 
pledge within this ftatute; for the procefs, 
as Ihall be hereafter Ihewn, is by Jcire Jacias^ 
which is at procefs to bring the pledge or 
H furcty 
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furety into court to (hew caufc, and there- 
fore cattle cannot be a proper pledge. For 
this reafon, a (herifF has been adjudged to be 
liable to an aftion on the cafe for taking nno- 
ney, as a pledge de retorno habendo^ becaufe 
the money was not fuch a pledge as the fta- 
tutedirefts. And it feems there need not 
NECESSARILY be Hiore pledges than one, if 
that be fufficlent ; though the words of the 
» aft 2irc pledges in the plural number: becaufe 

if one pledge be fufficient, the defendant hath 
no lofs, and therefore the intention of the 
ftatute is anfwered^, which provides for the 
defendant's fafety, 

[Now, for thp greater fecurity of perfons 
diftraining for rent, it is provided by fta- 
tute (ii G. 2. ^. 19* § 23.) thatlheriffs and 
other officers, having authority to grant re- 
plevins, (hall in every replevin of a diftrcfs 
for rent take in their own names, frorn 
the plaintiff and two fureties, a bond in dou- 
ble the value of the goods diilraincd (fuch 
value to be afcertained by the oath of one or 
more witnefTcs not interefted, which oath 
the perfon granting fuch replevin is to ad- 
miniller) and conditioned for profecuting the 
fuit with eiFc6t and without delay, and for 
returning the goods in cafe a return (hall be 
awarded, before any deliverance be made gf 
the diftrefs; and fuch (herifF or officer taking 
fuch bond, (hall at the rcqueft and cofts of 
the avowant, or perfon making conufance, 
affign fuch bond to the avowant, i^c. by in- 
dorfmg the fame, and artefting it under his 
hand and feal in the prefence of two or more 
witne(res, which may be done without any 
. , ftampj 
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ftamp; provided the affignment be (lamped 
before any adlion brought thereon ; and if the 
bond be forfeited, the avowant, &fr. may 
bring an aftion thereupon in his own name, 
and the Court may by rule give fuch relief 
to the parties upon fuch bond, as may be 
agreeable to juftice; and fuch rule (hall have 
the efFeft of a defcafance.] 

The (herifF having thus taken pledges »inft. 139, 
from the plaintiff in replevin, he ought forth- i^n. b. 68. r,- 
with to make deliverance of the goods or %. 
cattle diftrained ; but if the diftrefs was taken 
within a liberty and impounded there, the 
(herifF ought firft to iffut his warrant to the 
bailiff of the* liberty, having return' of writs, 
to make deliverance. And if the bailiff 
makes no anfwer, or as the ftatute of Marl- 
iridge fays, c. 0.1. — Ea deliberare noluerit, 
tunc vicecomes fro defeSu ifjius ballivi ea fa^ 
ciat deliherari. — This aft, as to this part of 
ir, was made to enlarge the power of the 
(heriff, by impowering him to enter into the 
liberty to make delivery, where the bailiff 
was negligent. Whereas at common law 
the fheriff could not enter into the liberty 
without a non omittasy which was too di-< 
latory. 

And by this aft, if a diftrefs was taken a inft. 140. 
out of a liberty and impounded within it, 
the ^eriff might enter the liberty without 
any previous warrant to the bailiff; becaufe 
the caption, which is one of the points com- \ 
plained of in the replevin, was in the county, 
and out of the liberty ; and therefore the right 
to make a deliverance, ought to be in th^t 
H 2 officer. 
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officer, within whofe diftrift or jurifdiftion 
the caufe of complaint fir ft arofe. And all 
this is law, whether the replevin i)c by plaint 
Or by writ. 

If the diftrcfs be drawn into a houfc, caf- 
tle, or other ftrong hold, the fherifF or his 
^ bailiff, after demand made for deliverance 
of the diftrefs, may break open the houfe or 
caftlc to replevy them. — This feems to be 
the common law; — for though a man's houfe 
is privileged by common- law for himfelf^ 
his family, and his own goods, fo that the 
IherifF cannot break it open to attach any of 
them in a civil aftion at the fuit of a private 
^ perfon ; - yet a man's houfe could not privi- 

lege or protcft the goods of another per- 
fon unjuftly taken, fa as to prevent the offi- 
cer to make replevin ; becaufe the privilege 
and fecurity of a man's houfe could protedt 
but his own goods. — This praftice however, 
of driving diftreffes into ftrong holds, was fo 
frequent in the barons' wars, and the poorer 
fort fuffered fo much from the men of power, 

ainft. 193. that the ftatute of /ir<?^;». i. c. 17. exprcfsly 
gives this power to the (herifF, or his officer, 
^to break the houfe to make delivery of the 
cattle, whether the replevin be by plaint or 
by writ. — But this, as is faid, muft be after 
demand made, and notice given to the Ior4 

Dait. sher. to fufFcr them to be replevied. ' And, to de- 

438, 439. ^^^ ^j^^ perfon <liftraining from rcfufing or 
neglefting to deliver the diftrefs, the ftatutc 
further directs, that the caflle, or ftrong hold, 

ainft. 194. ^^^' ^ razed and thrown down; but this 

muft be on a fuit in behalf of the king, 

wherein all parties concerned in intcreft muft 

/ ■ V ' firft 
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firft be heard. And by thw aft, rf the bailiff 
of a liberty, having return of writs, fhall noc 
make deliverance for the reafon aforefaid, 
the fherifF may proceed without delay, or 
any new authority, to naake replevin in nian- 
ner aforenientioned. Though in other ac- 
tions, even in executions, at the fuit of private 
perfons, he cannot enter a liberty, without a 
non omittas. 

If the repkvia be executed, and the dc- iwt. shtn 43^, 
liverancc made, where it is by plaint, the ^^^* 
bailiff, at the time he makes deliverance, 
ought alfo to attach the defendant by his 
|| goods, to make him appear at the next court 

; day; for in this aftion the attachment is the 

firft procefsj becaufe the replevin complains 
of a tortious taking, which is in nature of a 
trefpafs. 

Whctc the replevin is by writ, and the f. n. d. 70. 
IherifF executes it before the alias or flnries ^' ^^"• 
comes to his hands, the iheriflF may hold 
plea of it in his county court; but either 
party may remove it by pone or recordari 
into the courts above; the plaintiff without 
caufe, and the defendant upon caufe ihewn. 

This writ of pone, if it be taken out by the 
plaintiff in replevin, hath a cl&ufe in it^ to 
fummon the defendant to appear in the court 
above, at the return of the writ; quod tunc 
k' Jit ibidem p'^ato A. (the plaintiff) iW^ r^- 
Jfonjurus'y and iovieeverfa. If the replevin 
be removed by the defendant, then the pone 
commands the (hcriff, " quod du:at frafato 
A. (the plaintiff) quod fit ibi kqiielam /uam 
H 3 verfus 
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verjus pr^di£lum B. (the defendant) inde fro^ 
JecuturuSy ft voluerity (s?c. — " To tell the 
aforefaid J. (the plaintiff) to be there to 
profecute his plaint thereof a^gainft the afore- 
faid 5. (the defendant)if he (hall think pro- 
per," And by this means both parties have 
. days in the court above. 

F.N.B.68.E. If the (herifF doth nothing upon the firft 
writ, the plaintiff may have an ali^Sy and 
. after that a pluries replevin. In the pluries 
is always inferted this claufe, " vel caujam 
nobis certificesy qnare mandatum noftrum^ alias 
tihi inde dire5lumy exequi noluifti vel non po* 
tuijli.^* — *^ Or certify your reafon to us why 
you would not, or could not execute our 
commands heretofore to you hereupon di* 
refted/' 

The fame may be inferted in the aliasj if 
the plaintiff pleafes, and then both the alias 
and pluries are returnable in the king's bench 
or common pleas ; and the pluries always 
determines the power of the fheriff to hold 
plea of the replevin in the county ; and fo 
doth the alia^y where the faid claufe of vet 
caujam nobis certificeSy &?r. is inferted. The 
reafon is, becaufe this claufe gives either 
party a right to call upon the (herifF, in the 
courts above, to give an account of the exe- 
cution of the writ; and^.this on the pretence 
or fuppofition, that the (heriff hath not le- 
gally executed the writ. The (herifF, thus 
called upon, cannot give the court an ac- 
' count how he hath executed the writ, but by 
T)is return on the writ itfelf; and that cannot 
appear judicially to the court, till the writ 

and 
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and the return be filed ; and the fherifF hav- 
ing thus parted with the writ, he has no 
authority to proceed farther in the court 
below. \ 

By this means the plaintiff in replevin may 
controvert the Iheriff's return, and (hall re- 
cover damages againft him, if it be found to 
be falfe, or not duly madfe. — This is allowed 
the plaintiff, not only for his damages, but 
alfo to intitle the king to a fine againft the 
Iheriff for his contempt; and is the moft ex- 
peditious way to oblige the (heriff to make 
the deliverance fairly, that the plaintiff may 
not want his beafts to carry on his hufbandry. 
But if the fheriff injures the defendant in the 
execution of the replevin, by taking fomc of 
his cattle, the defendant has his aftion of 
trefpafs againft him to punifli him, as in all 
other cafes of trefpafs. Here we may ob- 
ferve one thing peculiar to this writ of re- 
plevin, that the defendant on the return of 
the alias and pluriesMzs no day in court; nor 
is he fo much as fummoned to alppear by 
the writ in the court above ; whereas in all 
other aftions, the defendant by ^he very ori- 
ginal is put to his pledges for his appear- 
ance. — But the reafon of the difference is 
this. In other originals, the defendant is 
but fummoned to anfwer the plaintiff's de- 
mands, and the plaihtiff by fuch writ gets 
nothing from the defendant till the event of 
the fuit, and therefore the defendant muft 
have a day in court by the original.— But in 
replevin the plaintiff hath his beafts reftored 
J* 10 him on the execution of his writ, and the 

! defendant (hall never have return, unlefs in 

} - H 4 his 
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his avowry he can juftify the caption; lb. 
that from hence it appears the defendant need 
not be fuonmoned in this writ; bccaufe it is 
plainly for his intereft to do fo, otherwife he 
can never have a return of the cattle. 
iRo.Abr.s8i. Xhus the defendant becomes plaintiff or ac- 
tor. — Hence it follows that the parties in rc-^ 
plevin, may appear and plead at any other 
term than that in which the replevin is re- 
turned J becaufe having no day in court on 
the return, as is before obferved, there can 
be no difcgntinuapqe of the fuit, though the 
plaintiff Qaould not declare in the lame 
term. — If the plaintiff Ihould not declare in 
replevin, the defendant, though he hath na 
day in courts -ipay however come in, and 
oblige the plaintiff by rule of court to de-. 
clare; bccaufe otherwife the defendant could* 
never have the judgment of the court, for a 
return of the beafts (a). 

Offie.Brev. ggj; if the plaintiff Ihoujd of himfelf de- 

Dyc*r246.a. cWc without any com pulfion from the dc- 
Raft.^Entr. fcndajit, as he may do, the defendant is 
, brought into qourt by attachment, i^c. ta 
plead; and if the plaintiff Ihall obtain judg- 
ment by default, what remedy hath he for 
his damages ? 

(«) Where the plaint in replevin was removed by the 
defendant into the court of C. 5., from an inferior 
court by a recordari facias loque^m, which was filed oiv 
the appearitnce d^y of the return* and a rule to declare 
was given, the Court held that thQ defendant might 
fi^n a judgment of non prof, for want of declaring, 
without demanding a declaration, as in other anions. 
James V. Moody^ i H. Bl. 282. vide . 2 Crompt. 
?raa. 239. 

It 
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It is ufual now for the plaimiff to take out f.n.b,6s. e- 
the replevin, alias an^ pluries,^ at 'the fame 
tiaie; and if he has' a niind to take the cauic 
at once out of the fhcrifF's hands, he may- 
deliver the alias or fluries a$ he thinks fit to 
the Iheriff^ without ever (hewing him, the • 
original wxit.— By this the plaintiff, as is al- 
ready obfcrvcd, has a right to call for the 
flicriff's return, and the iheriff ought him- 
felf to appear in the court above, to purge 
his contempt, for difobcying or not executing 
the original writj which the law prefumes 
was delivered to him; and then the (hcrilF 
Boay excufe himfclf by making an honed re- 
turn on the alias or fluries^— i^ quod nullum RiH. Ea^ 
aliud krevf, (^c. caime to his hands. And 57c-^- 
thus tb< plaintiff, if he pleafes, may at once 
o\\A the iheriffof his jurifdiftion, without the 
trouble of removing the plea out of the ihe^ 
riff's court by ponf. 

HI. We come now to the procefs in re- 
plevin to make the defeodajit appear. 

Anci' here if is to be known, that the re- Reg tu 
plevin is vicontiel, and is a commiffion to 
give the flieriff authority to gage deliverance 
of the- beafts, and therefore there is no day 
given to the defendant by this writ. But ba^ 
this comnaifTion the (heriff makes out a pre- 
cept to deliver the beafts, and alfo an attach- 
Hient to the defendant to appear at the next 
courtday.— Soif it be by plaint, the precept 
is made to tlie bailiff to deliver the beafts, 
and to attach the defendant. And the rea-» 
foh why ap attachment is the fii ft procefs, is^ 
chat replevin complaining of a tortious tak- 
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ing, is in nature of a trcfpafs ; and there an 
attachment per plegios is the firft procefs, 
left the defendant fhoiild efcapc. 

But if the flierifFdo not execute the reple- 
vin, then an alias goes out, in which there 
^ may be a vel caujam noVts Jignifices ; and the 
leafon is, that the plaintiff being deprived of 
the ufe of his beafts, which he is obliged to 
fiiftain in the pound, the law allows that he 
Ihould in the alias infert the third procefs; 
becaufe though the officer, a« a defaulter, is 
not anfwerable for not executing mefne pro- 
cefs, till after two defaults ; yet, beicaufe the 
beafts may be eloigned, the withernam may 
iflue on the fccond procefs, and the* caujam 
nobis Jignifices y be put in the alias. And this 
alias is returnable into the king's bench or 
common pleas. In the common pleas, be-, 
caufe it is a civil plea; and in the king's 
bench, becaufe it is in the nature of a tref- 
pafs. It is alfo returnable into chancery, be- 
caufe he may have a withernam thence upon 
an elongatay fince there is another original, 
viz. a pluries, which is yet to be iffued ouc 
of that court. 

If there be not caujam nchis Jignifices ^ it is 
only vicontieU as the firft writ. In the flu^ 
ries they muft put in the claufe, vel caufam 
nobis Jignifices^ becaufe there have been two 
negledls already in the procefs, — When the 
pluries iffues, it has been much difputed 
whether the fheriff*^ vicontiel power be de- 
**^-7;5- termined. And it is faid, in one cafe, that 

Fitz. Abr. Ut. . . ' r r ' 

Repicv. pi. i6. fince the WFit is to replevy, vel caujam figm^ 
fices^ the vicontiel povicr continues.— But if 

the 
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the flierifF does not replevy, then he is to 
fttfw caufe why he did not ; and this is ar- 
gued to be the fenfe of the writ, from the 
disjunftive words contained in it. 

But I take it, that the vicontiel power is F»t«. Abr. M 
determined by the pluries. i. Becaufe thc^*^** 
(herifFhas been twice guilty of negleding his 
duty, and therefore is not to be trufted with 
judicial power. 2. He is anfwerable to the 
court how he has obeyed the writ; and 
therefore the court muft have the writ, to 
fee whether he has done his duty or not. 
And if the court be entitled to the writ, to 
fee whether the officer has done his duty, he 
cannot proceed on the writ. 

[The pluries replevin fuperfcdes the pro- 
ceedings of the fberifF, and the proceedings 
are upon that writ, and not upon the plaint ; 
as they are, when the plea is removed by 
re cor dart. Ld. Raym. 617.] 

By the pluries there is no day in court, 

cither to the plaintiff or defendant, but only 

to the ftieriff in order to fine him for dif- 

obcying the firft writ. [But though there 

is neither fummons nor attachment in the 

pluries J yet the return of it is a good day in 

court to the parties. And the entry in fuch 

• cafe is, that the defendant attachiatus eji ad 

' reffondendum de flacito quare cepity ^c. for 

though there i^ no aftual attachment, yet 

there is an attachment in confcquence of 

■ law, the defendant being obliged to appear 

upon the peril of a* withernam. Ld. Raym. 

6x7. Salk. 583. S. C] If the parties negleft 

to 
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to appear on the return of the plurUs, tht. 
way to give them day, is as follows. 

If the plaintiff comes iiKo court, and oktu* 
lit Jey at the day on which the Iheriff is to 
Ihew caufe to that court, why he did not 
execute the firft visonfiel vvoctis, there, as it 
appears by the entries in RaftaJ, he fhall have 
an attachnr^ent againft the defendant, to bring 
^ him in to anfwcr, and this writ gives them 
both a day in court. 

The reafon is, that replevin is in nature of 
a trefpafs, and on every trefpafs the attach- 
ment is the firft procefsj and therefore as 
well in the (heriff's court below, as in the 
court above, the plaintiff may have an at- 
tachment in the ffrft procefs, and if the de- 
fendant does not appear, and nuUa bona be 
returned, then on the ftatute 25 E. 3. e. 17. 
they may have a capias and procefs of out- 
lawry. — But at common law,, there was only 
a diftrefs infinite; becaufe there was no fine 
to the king on the replevin; unlefs where 
the eiongata or claim of property was returned 
by the fherifF; for thefe being contempts of 
the king's procefs, there was a fine »t com- 
mon law, and therefore a €apias in the com- 
mon procefs came in by the ftatute. 

^^'^^g^^^- J^***"- But if the defendant comes in at the 
^* ^\ day the IheriflF has in court,, he cannot de- 

mand the plaintiJf, becaufe the plaintiff has 
given the defendant no day in court j and 
if the defendant hath no day, he cannot 
demapd the plaintiff under the peril of a 
nonfuiti and therefore the method is for 

the 
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the defendant to have a fpecial writ to warn 
the plaintiff to come into court and profe- 
cute his plaint, which is in nature of a 
vmre ; and if the plaintiff does not come 
into court at the return of fuch writ, then 
he (hall be nonfuited, an4 the pledges 
amerced. —In the fame manner where there f, n« 8,69, 
is a vicious poncy that gives the defendant ^' 
no day in court ; yet the record being rc- 
movedj the court proceeds on the firfl writ; 
and on fuch writ if the defendant appears, 
,the plaintiff is not dcmandable, bccaufc 
there is no day given to the defendant, 
but he has a fpecial writ to warn the 
plaintiff to come in and profccute, and if 
the plaintiff does not on fuch writ ap» 
pear, he is nonfuited. 

IV. Of the procefs where the goods are 
eloigned ; and herein of the writ of wither^ 

Withernam is derived from the Saxon * ^"^- '4o» ». 
words weder (other) and naam (diftrefs) fig- 
nifving another diflrcfs, inftead of the for- \ 

mer, which was eloigned. Vetitum natnium ^v^^^* ^^ ^ 
fignifies a forbidden diflrefs ; and therefore Z"titum''i^ZZ 
though a diflrefs were originally lawful, yet 
if it be detained againfl the replevin, it is 
Vftitum namium and unlawful 

The withernam is part of the lex talionis, 
which as it. prevailed in the cafes of maihem, 
where the judgmejit of old was in this king^ 
dom, — eye for eye, and tooth for tooth,— fo 
was it in the cafe of taking and detaining 
s^gaipft pledges^— bead for beafl. 

Withernam 
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Withernam was two-fold. 

In the county below ; and 

In the courts above. 

**s-^*» I. In the county below, though the (hc- 

rifPs bailiff returned that the beads were 
eloigned, yet tht withernam did not imme- 
diately go, becaufe the defendant was not 
to lofe his own beafts on the return of a 
bailiff, againft whom, if the return xycre^ 
' falfe, he could have no fatisfaftion. — There- * 
fore in fuch cafe, there was an inqueft of 
office holdcn by the Iheriff, to fee whether 
the bcafls where found to be eloigned or 
not; and if the beafts were found eloigned, 
' then there ifTued a withernam, for the eloign- 
ment found by the jury,- /ecundum legem 
ialionis. 

2. In the courts above, the withernam h 
awarded on the elongata returned. For the 
king's minifter having returned, that the 
beatts were eloigned, fo that . he could not 
do execution, there is a proper ground to 
award this proccfs — 

Firft, becaufe the Iheriff is liable for a 
falfe return, who is a perfon fufficient to 
anfwcr the party. Secondly, becaufe the 
iherifFs return is fuppofed to be true till 
the contrary appears* And there is no rnif- 
chief.to the defendant in this tafe, fince 
on producing the cattle which he has taken, 
he may have his beafts again; and there- 
fore it wa3 proper fuch 9 writ lhoul4 
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go out fecundum legem talionis^ on the fhe- 
rifPs return, without any inqueji^ rather 
than the plaintiff fliould want his. cat* 
tie, and his hufbandry ftand dill in the 
mean time. 

This writ lieth where a man takes the f.n.b^tj, 
goods or cattle of another "man, and the ^ 
party fueth a replevin by writ, and an alias 
and pluries j and upon the pluries the (he- 
riff doth return, that the cattle or goods 
are eloigned, £f?f. then this writ of wither^ 
nam (hall ifTue out of the court where the 
pluries is returned 5 — returnable in the king's 
bench or common pleas. And the form of 
the writ is fuch : 

*' Rex vie. Line, /alutem. ^um pluries 
tibi praceperimus^ quod juftey &c. A. averia 
Jua qua B. ^c. vel cay^fam^ tfr. qUare man-- 
datum noftrum^ pluries tibi inde direSlum^ ex^ 
equi noluijii vel non potuifti-, ac tu nobis 
JignificaveriSy quod poftquam pradiSius B. ave- 
ria pradiRi A. cefit in ccmitatu tuoy ea fu* 
gavit de comiiatu pradilio in comitatum B. 
$er quod ea eidem A. repkgiare non potuijli ; 
nos malitia ipjius B. obviare volentes in hdc 
parte^ tibi pracipimus quod averia pradi^i 
B. in ballivd tud inventa^ fine dilatione capias 
in withernamy &f ea detineas, donee eidem A. 
4tveria fua pradifia fecundum legem fsf con» 
Juetudinem regni nojlri replegiare poffisy juxta 
tenorem mandatorum noftrorum pradiSlorum^ 
frius tibi, Csff." 

" George the Third, isfc. To the (herifF 
of ^(» greeting ; Whereas we have often 

com- 
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commanded you that juftly, &c. to ji. Wia 
beaft, which B. 6?r. or the reafon, Wr.- 
whercfore you would not or could not exe- 
cute our command hereupon often dircfted 
to you; and you have fignified to us that 
after the aforefaid B. the beafts of thft 
aforcfaid J» had taken in your county, he 
drove them out of the aforefaid county into 
the county of B. by reafon whereof you 
could not replevy them to the faid jf. 
VfCj being dcfirous to prevent tlie mifchie- 
vous defign of the faid B. in this behalf, do 
command you, that without delay you take 
in witbernam the beafts of the aforefaid J5, 
founc^ in your bailiwick, and detain them 
until you arc able to replevy to the faid 
A. his beafts aforefaid according to the 
law and cuftom of our realm, and purfuant 
to the tenor of our commands aforefaid, be- 
fore to you, tf^." 

tl H. 8. j6. gy^ jj^jg ^j.j^ j^g j^Q^ jj^ yp^j^ jyg_ 

gcftion only that the beafts: are eloigned, by 
reafon whereof the ftieriff cannot replevy 
them, 6ff. for this being an award Jecun-' 
dum legem talimisy cannot be on a furmife, 
but only be where the eloignment is found 
by inqucft below, or returned above, by the 
proper officer. 

•|. N. B. 73. y^nd this writ (hall not iflue out of chan- 
z'lH.e.zz. eery, linlefs elongata be returned into that 
court upon the alias^ iSc. for the elcngata 
being the foundation of the wi(hernam\ 
wherever the elongata is returned, there the 
Withernam muft be av/arded j and firtce the 
^iasy as ic is £sid is retunuble into chan- 

eery. 
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eery, ,tbc witbtrnam muft thence iffuc. Biit 
though it goes out from thence, it is re- 
turnable into one of the benches, becaufe 
at gives the defendant day thereon to pro- 
ceed i for fince the defendant's goods are 
taken Jecundum hgem talionis, he muft have 
a day given to difpute the legality of fuch 
takingb 

The defendant fhall have a day in this f. k. b. 73. 
writ by attachment, and not otherwife j as ^'^ 
if elongata be returned on the pluries reple- 45 e^j! a«. 
giari facias^ then the writ of withernam has 1^/*;/' ♦^^ 
this claufe, — " Et Ji querens fecerity fcfr. tunc ^^^^ ^ 
pme defendenim^ l^c. ad rtfpmdendum tarn 
domino regi de contemptUy quam prdfato que^ 
renti de captiont et injuftd detentione fatallorum 
pradiSorum^* 

« And if tlie plaintiflF (hall make, tic. 
then put the defendant, (Sc. to anfwer as 
veil the lord the king for the contempt, 
as the aforefaid plaintiff for the uking and 
unjuft detention of the aforefaid cattle/* 

The attachment is put into this wHt, be- 
caufe it is not a vicontiel writ, as the replc- 
vin, but a judicial writ, founded on the fup- 
pofition of an original unlawful staking ; and 
Kkewife of a contempt, by not permitting 
the fheriiF to gage deliverance. 

But it feems there had been no fuch Dyer is^^ 
claufe in the withernam^ if it had been on 44Aff.is. 
a plaint in the county j for the Iheriff can- 
not upon his plaint puni(h the eloignmenr, 
as. a contempt of the authority of the king, 
fince it is only a contempt of the procefs 

I of 
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of his own courts For the fame resifon it 
feems, that if a plaint be removed by recor- 
dari^ which gives the parties day in court, 
the withernam (hall go without fuck fpecial 
attachment, to anfwer the contempt of the 
(herifPs court below. But if the replevin 
had been by writ, and fuch writ had been 
removed by poncy and the IherifF h?kd re- 
turned an eloignment, there it feems the 
attachment for the contempt had been in 
the wisbernam, becaufe there the plaintiff 
had been attached for his contempt to the 
king. 

F. N. B. 73. The writ of witbervam ought to rehearfe 
the caufe which the Iheriff returnech for 
which he cannot replevy ; as to fay, 

" Ac pqftquam pradiSlus B. cafalJa vel ave- 
ria ilia cepity cdtalla vel averia ilia (^duPbo-^ 
vem vel equum Slum) elongavii e^^tra hul- 
livam tuam, it a quod nullam deUberationem 
inde, eidem A* facer e .pdtuifliy ficut nohii ftg^ 
nifieaftiy . &r.. Nos tiH ptadpimus quod ca^ 
talla vel averiay &fr. predilli B. ftne dilati^ 
one cap' in witbernamy et ea detineas donee 
eidem A. £sf a" 



t^ 



And after the aforefaid B» h^d taken 
the cattle or beaflis, he eloigned the, cattle 
or beafts^ (or ox or horfe) aforefaid out of 
your bailiwick, fo that you could not make 
any delivery of them to the faid A. a^&you 
have fignificd to us, &fr. We command 
you that without delay you take in wither^ 
nam the cattle or beafts, &c. of the afore- 
faid 
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fkid B. and them detain until to the laid . 
A. Gfr/' 

And there are very many caufes that the Reg.fe. 
IhcrifF may return upon the pluries, where- 
fore he cannot replevy, .whereof divers of 
them do appear in the Regijier^ which may 
be fcen there. 

And if the fheriflF return upon the pluries f- n. b. 74- 
replevin, that he hath fent unto the bailiff ^ 
of the liberty, who hath, return of writs, 
and that the bailiff hath given anfwer, that 
he cannot execute the writ, bccaufe he qan^ 
not have a view of the cattle or goods 
which were taken ; then the court in which 
fuch return is madd, (hall award a writ of 
'withernam directed unto the fheriff; and 
the Iheriff (ball thereupon make his pre- 
cept unto the bailiff of the liberty; and if the 
bailiff of the liberty doth not make a re- 
turn thereof unto the (heriff, then the ihe- 
riff fhall return the whole matter in court, 
and thereupon the court (hall award a writ 
of withernam, and a ncn omittas with the 
fame 9 and the form of the writ ihall.bc 
fuch: 

^' Rex vie. B. falut\ Cum plur* 6?, [ufq ; 

ibiy * velnon potuijli^^'] ac R. de C. baUiv'Mer^ 

tat* de J. cut return^ brev^ noftr' habere fecijli, 

tibi rejponderit, quod executionem brevis illius 

facere non potuity C^c. Jicut tu nobis fignifi-- 

cafti'^ per quod tibi pr weeper imus J quod averia 

j^radiSii B, in ballivd tud fine diPone caperes 

in withernam^ et ea detineres donee eid^m A. 

averia Jua, iic. vel $atifam nobis ftgn\ficares, 

I 2 &c. ac 
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6?<. ac tu nobis retumaverisj qnod idem R. 
halUv. libertat. ^rad. cut return. iSc. habere 
feciftij nullum itbi inde dedit refponf. Tibi 
fr^cipimuSf quodnon omittas propter libertat* 
pradiStam^ quin earn ingrediaris^ et capias 
i3e. in withernam^ donee ^ tSc. juxta^ 6fr* 

« George the Third^ &?r. To the (hcriff of 
, lie. greeting: Whereas many times, £s?r. 
[' until or could not execute, &?r.*] And 
'R. of C. bailiff of the liberty of J. whom 
you have made to . have the return of ou^- 
writ, hath arifwcred you that he could not 
execute that writ, fcfr. as you have figni- 
fied to us i wherefore we commanded you, 
that you ftiould * without delay take in wi- 
thernam the beafts of the aforefaid B. in 
your bailiwick, and them detain untiKto 
the fame yi. his beafts, iic. or fhbuld fig- 
nify to us the reafpn, (ic. why you could 
not; and you have returned to us, that 
the fame R. bailiff of the liberty aforefaid, 
whom you have made to have the return^ 
6f^. gave you no anfwer thereupon. We 
command you, that you do not omit by.reafoi^ 
of the aforefaid liberty, but that you enter 
it, iic. and take, 6ff. in withernam until, 6fr» 
purfuant, 6fr. ^Witnefs, fcfr." 

b! ^\** ^** - And if % man's cattle be diftrained, and 
^^%i *w'*^' ^^ ^^ ^ replevin, by plaint made unto the 
i!*<i' 17,^*"^' flieriff, for which the (heriff makes a precept 
to the bailiff to replevy them, and the bai- 
liff return ^t the next county court, that 
he cannot replevy the cattle, becaufe they 
arc eloigned, or that he cannot have view 

of 
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of the cattle ; then the fherifF in the iame 
county court, ought to make enquiry, if it 
be true which is returned ; and if it be fo 
found by the jury, then the (heriff, ex officio^ 
Iball make a precept unto his bailiffs in the 
nature of a withernam, to take as many 
cattle of the other party. 

[This precept muft be in writing, and Dait. siitr. 
not by word only ; bccaufe it is in nature ^^^ 
of a fecond execution of the award of the , 
county court,, and therefore not like the 
plaint in replevin, which, for the fudden- 
nefs of the thing, may be verbal only. 
But in the Regifter. it is faid that the Iheriff lUg. u. 
is not bound to make fuch precept without 
^ writi.] 

And if the flieriff make fuch precept, 
to take the othcr^s cattle in witbernamj and 
the bailiff* will not execute the writ, then 
the party may have a fpecial writ out of 
the chancery, dircftcd unto the fheriff, com- 
mand ing him to do withernam, and to do 
execution of the firft judgment ^ and the 
writ (hall be fuch : 

** Rex vie. ^c. Monftr* nobis A. quod cum 
B. it C- averia pr^edilfi A. cefijent et injufte 
detinuijfent, idemq-, A coram te profecufus fu- 
iffet, pro averiis fradiSlis Jibi, Jecundum legem 
et confuetud. regni nojiri, replegiandki dc licet 
per J • ballivum tuum, quern, ad averia fr^ediSa 
fradiSlo A. repleg mijifti^ tejiatum fuerit, et 
per inquijitionem (front tnoris eft) inpleno com* 
tuoffillum compertum, quod idem balliv' vi/um 
de eifdem averiis, habere non. potuity ad eadem 
I3 pr^efaC 
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frsgfai* A. replegiand' -, per quod in pltno com* 
tuo conftderatum fuity quod averia pr^ediSi* B, 
et C in ballivd tud caper entur in wiibernam^ 
ei detiner entur quoufq; eidem A. averia fua 
pradiEfa fecundum legem et c<mftfeiud^ regni 
noftri repleg^ poj/int; idem tamen A. execuiionem 
conftderationis 'pradi£ia nondum ajecutus eftj 
ad damnum ipfius A. non modicum et gravamen i 
et quia prJfato A. Juhvenire volumus in hoc 
farte^ tibi pr^cipimus quod fi it a fity averia 
. pradiSorum B. et C^ cap* in withernam^ et ea 
detineasy quoufq-y eidem k. averia Jud praii^a 
repleg^ paffisy Jecundum legem et cmjuetud^ regni 
noftriy etjuxta conftderation* pradi£iam y fcff/*— * 

*' G^or^^ the Third, ^c. To the IherifFof 
fcfr. jf. hath fhewn to us, that whereas B. 
and C took and unjuftly detained the beafts 
of the aforefaid A. and the fame A. before 
you profccutcd for the beafts aforefaid to be 
replevied to him, according to the law and 
cuftom of our realm; and although it 
was attefted by /. your bailiff, whom you fent 
to replevy the beafts aforefaid for the afore- 
faid A. and the fa6t found by inquifilion (as 
ufual) in your full county, that the fame 
I bailiff could not have a view of the fame 
beafts in order to replevy the fame to the 
aforefaid A. ^yhdreupon in your full county it 
was confidered, that the beafts of the afore- 
faid B. and C. in your bailiwick fliould be 
taken in withernam and detained until to the 
fame A. his beafts aforefaid, according to 
the law and cuftom of our realm, fliould be 
replevied i yet the fame A. hitherto hath not 
obtained execution of the confideration a/ore- 
faid, to the no fmall damage and grievance 

of 
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of the faid A. and becaufe we are willing to 
aflift the aforefaid A. in this behalfi we com- 
mand you, that if it be fo, you take in wi^ 
thernam the beaib of the aforefaid B. and C 
and them detain until you are able to replevy 
to the fame A. his beafls aforefaid^ according ' 
to the law and cuftom of our realm, and 
purfuant to the conlideration aforefaid, i^c.'* 

[This is a writ de exectoione judiciiy and Ref.i3.i^ 
therefore recites the award of the county- 
court as a judgment : Jed qiuerei for, in a 
cafe reported by Salkeld, the court denied Saik. sJa. 
that a withernam, is an execution, for that 
cannot be before judgment; and they held 
it to be only a mefne procefs. But in this 
vrrit, there is no attachment for contempt 
againft the dcfchdanti becaufe the proceed- 
ing was not by the king. And this writ 
feems to be defigned to prevent the IherifF's 
fleeping upon the judgment of withernam in 
his own court; for though it be not return- 
able into any of the king's courts, yet the 
king's writs are always to be obeyed, and an 
attachment lies upon the . (herifF's difobe- 
dience.l 

And by this writ it appears, that the (hctifff. n. b. 74. z. 
may award withernam, on replevin fued by^^*****- 
plaint, if it be found by inqueft in the county, 
that the cattle are eloigned, according to the 
bailiff's return, &c. But upon the withernam 
awarded in the county, if the bailiflF do re- 
turn that the other party hath not any thing, 
(^c. he (hall have an alias and a pluries, and 
fo infinite ; and he hath no other remedy 
there, becaufe no capias lies but in the king's . 
courts, 

1 4 But 
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r. N. B. 74. c. 

so £. 4. II. 

18JE.3.57. 



r.K.B. 74. D. 
9 H. 4. 9. 

Bro. Abr. tit. 
Withernam^ - 
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But upon a withernam returned in the 
king's bench or common pleas, if the fheriff 
do return that the party hath not any thing, 
fcfr. there a capos fhaU be awarded againft 
him, and exigent and procefs of outlawry. 

In replevin fucd by writ, if at the fluries 
returnable the IherifF doth rtxyixn^ quod ave- 
ria elongata Junt^ i^c. and the^ defendant ap- 
pears, the plaintiff fliall not have a wither^ 
nam\ becaufe the defendant appears at the 
day when the (herifF returns the pluries; 
which is a voluntary appearance, fuicc there 
is no davN given him; thei:efore he has time 
to purge his contempt, by gaging deliver- 
ance of the cattle. But if he doth not gage 
deliverance of the cattle, it feems they may 
either award a withernam, or commic hifp 
' for his contempt. 

And if the defendant's cattk be taken i^ 
withernamy they fhall not be delivered to 
the plaintifF, but the fherilF fhall keep them 
quoufquey i^e. and the fame appears by the 
words of the writ. But it is faid that it is 
the ufage in the king's bench, that they fhall 
be delivered unto the plaintifF; by which it 
feems that the form of the writ o( withernam, 
there is different from that in the Regifter, 



*ll. 4/. 9. 



Reg. Orig. «C 
Bto. Abr. tk. 
Withfiraam> 
1.3. 



This is a point that has been feveral times 
controverted, and fomc of the clerks made 
the diftinftion between the pra£tice of tlie 
king's bench and coaimon pleas; but the 
true diftinftion is between the original and 
JUDICIAL writ of withernam I by the former 
the fheriff is to take et ea detinere donee eidem^ 

^Cs whick 
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i^€. which obliges the flieriff to detain the 
beads in his own cuftody i but in the judicial 
wUbernam the words are, capias in withernam, 
et falvii et Jecure cuJloSri facias ^ donee ^ 6?^. 
which is to be interpreted^ that he muft de- 
liver them to the plaintiET upon good fecu- 
rity, for that is making them to be fafely 
kept. 

The reafon of the difference is this, that 
on the iHcontiel writ below, where it was 
found th4t the beads were eloigned, the 
^ward of taking the defendant's beads could 
be only quoufque he gaged deliverance ; for 
even an execution in the fberiff 's court was 
no more than levying a pain, to make the 
party perform the fentence of that court i for 
they could not execute the fentence of that 
coortj by changing the property, _or deliver- 
ing it over to the fuicor, but by levying pains 
to make them perform it. And when the 
return of elongata is made into chancery, the 
withernam goes out as a vicontiel procefsj^ and* 
is conceived in the fame manner as it is be- 
low ; and therefore in the writ de executione 
facienddin withernam^ there is no return into 
the king's courts. But where the elongata is Raft. 70a. 4^ 
returned into the king's bench or common ^' *°^ ^"'^ 
pleas, there the withernam goes out as a ju- 1 Co. 75. 
dicial procefs, and there the courts, who^^*'*^^' 
can alter the property, have made it Jecun- 
dum legem talionisy viz. that the defendant's 
goods fliall be delivered to the plaintiff to 
make ufe of them, until his own are reftored. 
And it was faid to be the praftice of the 
JLing's bench, becaufe that was the court 

where 
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t^t 



fitz. Abr. tit. 
Cage^ Deliver- 
ance, pi. 8. 



»SE. 3.47. 
Jitz. Abr. tit. 
C^^f Deliver- 
wact, pi. 8. 
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where the Ux talionis, in cafe of murder and 
maihem, firft fettled the prafticc.— 

Where the (herifF in his county levies 
goods of the plaintiff in witbernamy after a 
return hath been awarded on a nonfuit, if he 
doth not deliver them to the defendant, he 
fhall have an a£tion againft the fheriff. 

On a recerdari the plaintiff declares, and 
the defendant avows ; the plaintiff prays the 
defendant may gage deliverance, and the 
defendant pleads that part of the beads were 
delivered, and the other dead through the 
plaintifTs default; to this the plaintiff replies^ 
that he commenced a replevin by plaint, 
that the fheriff made deliverance, and took 
fecurity to have return, or the value; that 
he was notifuit in replevin, and on this the 
plaintiff took from him 20 s. on a withernam, 
and of this he would have ,the defendant gage 
deliverance ;' and it was infifled that it ought 
to be delivered by the defendant, becaufe he 
had avowed the taking, and that the defend- 
ant might have an adion againft the flierifF: 
but in order to have deliverance, the plain^ 
tiff was forced to take iffue, that the flierifF 
delivered the 20 j. to the defendant* 



Raft. Int. 70X. The writ of withernam is ad rejpvndendum^ 
^ H 6 \tam domino regi de cont^mpiUy quatHfarti de 
' ' ' damno et injuria ^ for to eloign the goods was 
to ftop the replevin, and hinder the plaintiff 
from purfuing hisjuft righ^ for which he 
was fineable to the king. 



Stat. Marlb. 
c. 3* 2 Inft. 
145- 
Dalt« Sher. 

435. 



• If on the withernam the, fheriff returns that 
the defendant hath no goods^ a capias iffues 

and 
3 
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and procefs of outlawry; and this was at 
common kw, both in the writ of withernam 
and the writ de proprieute p'obandd: bc- 
caufe, on both thefe writs, a contempt is 
iuppofed and appears againft the deferidant 
hj the return of the (herifF; and therefore 
the party is fineable for his contempt : and 
wherever there was a fine for the king, a 
capias lay at common law^ as it did for a 
trefpafs vi et armisy where there was a fine 
for the king. The 25 E. 3- c. 17. gives the 
ci^as in replevin as mefne. procefs ; but 
this capias docs not lie in the fhcrifFs court, 
for it is giveh as in account, which was al- 
ways in the king's courts, on the (hcriflF's re- 
turn oi nulla bona upon the attachment. 

Where the retern^ bahend" is awarded for 
the defendant, witbernamy capias, and pro- 
cefs of outlawry lies againfl: the plaintiff, be- 
caufe there likewife is a contempt againil 
' the king« 

And here We muft take notice, that the iiaft.xo$. 
ftatute of Marlb. c. 4. which fays, that 
Nullus de cater faciat ducere dijlrinii>nes quas 
fecerit extra com* in qud capta fuerint^ et Jl^ 
fisfr. puniatur per redemption' veluti de re faStd 
contra pacem, and gives a fine to the king , 
upon an cloignment returned by the ftieriff 
in the king's court, is but in affirmance of 
the common law. 

If the IherifF return that the diftrefs is 
eloigned, fo that he cannot deliver them 
upon the replevin, or upon the retorno ba^- 
hendo^ the withernam goes j for where it ap- 
pears 
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pcar$ there cannot be a ddtvery made of the 
fame, the law commands an equivalent^-* 
iundum legemlalims. 

f.K.B.74-E* In a replevin at the f Juries returnable, if 
the Iheriff doth return qu9^ averia elongata 
Junt^ i^c. and the defendant doth appear, 
and plead that he did not diftrain them, the 
plaintiff Ihall not l>ave withernam. And fa 
if the defendant at the fluries returned, ap- 
pear and plead that the cattle were dead in 
the default of the plaintiff, the plaintiff fliall 
not havq withernam ^ for if he did not take 
them, or if the cattle be dead by the default 
of the plaintiff, then, fecundum legem talionis, 
he ought not to have the defendant's cattle j 
and therefore, while this is in iffue^j no 
withernam ought to be awarded. 

F.N.B. 74-E. And if in replevin withernam is awarded, 

u\^'^esA ^"^ afterwards the defendant avows the 

*^ ' taking as his proper goods, or for a he-^ 

riot; or denies the taking; the plaintiff 

fhall gage deliverance of the withernam; 

for the witl^ernah ought not to have been 

awarded. But the defendant fhair not gage 

c*rtK.at7. deliverance of the goods taken, fince he 

claims them as his own. And though the 

defendant might have come in pais and 

claimed property, yet, whenever he claims^'^ 

it is fufficient to ftop the deliverance. 

^H.4^>9- If withernam be taken, and afterwards the 

defendant comes into court and makes conu- 
fance as bailiff to 7. S, and prays afd of him, 
who joins In aid, the defendant (ball have 
deliverance of the beaft§ in mthernam i fop 
, : it 
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itl)clongs to the lord to make deliverance 
of the firft beads, and not the bailiff; be- 
caufe the bailiff took them only as a fervant, 
and therefore his cattle ought hot to be taken 
as a compenfation for the matter's not re- 
floring the diftrefs. 

[The defendant in replevin avowed foraUon. 174. 
damage fea/ant^ and had judgment for a re- ^^' *"' 
turn and damages; the court awarded a 
retorno baiendo, the (heriff returned elongata^ 
and in confequence a withernam iffucd \ up- 
on this, the plaintiff came into court, and 
tendered the .damages affeffed by the jury, 
and prayed a ftay of the withernam^ which 
' was granted by the court, on the plaintiff*5 
paying a fmall fine for his contempt* 

' And in another cafe, where the plaintiff*s c»* ^"«- «^3* 
cattle had been taken on a ^withernamy which 
jfTued under fimilar circumfliances, the plain- 
tiff fatisfied the defendant his damages, and 
then prayed a writ of reftitiition of his cat- 
tle; upon which the court adjudged, that 
though the cittle were not replevifable, yet 
that, upon fatisfaftion, they fhould be re- 
ftored to the plaintiff by a writ of reftitu- 
tion I and this they declared to be the ufual' 
courfe.] 

And the defendant in fome cafes (hall have ^- n. b. 74. f. 
a withernam 2Lg2Lm^ the plaintiff; as if the ^'' ^ ^' ** 
defendant has a return awarded for him, 
and he fueth a writ de retorno haiendo, and 
the (heriff return upon the fluries, quod 
averia ehngata Junt^ 6?f. he fliall have a 
Jcire facias againft the pledges, according 

to 
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to the ftatutc of ff^ejfm. 2. c; 2. and if they 
have nothing, then he ftiall have withernam 
againft the plaintiff, of the plaintiff's cattle. 
SH.5.7- But in one cafe, it was held, that the avow- 
ant may h^vc sl wUbernjam prcf^ntly, for.it 
was at the conmmon law. 

lite*. Abr'.tit. Hence it has been doubted, whether on 
Procefs, us. the ftatutc of Weftm. 2. c. 2. that gives pled- 
ges de retorno habendo^ it be neceffary to fuc 
out dijcire facias y and to have a nihil return^ 
cd, before you can have a capias in wither^ 
nam i inafmuch as you muft ftiew it impofli- 
ble to have the cattle returned, before you 
can, by the lepc talionis, come at the goods 
of the plaintiff. But it feems the better 
opinion, that the ftatute only gives him 
another fecurity and remedy hy fcire facias 
againft the pledges, and does not take away ' 
nor alter the remedy given by the com* 
' mon law. 

V. n! b. 74' A. ^^ replevin, withernam, is awarded againft 

Bro. *Abr. tit. thc defendant, and afterwards the defen- 

wiOiemam, ^^^^ claims property, and the parties arc 

at iffue ; the plaintiff gages deliverance of 

thc withernam, and a writ iffues for him to 

make deliverance accordingly i the ftieriff 

returns elongata^ on which withernam is 

awarded againft thc plaintiff, and upon nil 

returned, a capias iffues $ then the iffue is 

found for the plaintiff, upon which he has 

judgment. — Now upon the return of thc ^/«- 

ries againft the plaintiff, the defendant prays 

an exigent againft him, 6? habuit ; and by 

V Thirwit the defendant fhall recover damages 

for thc detaining of the withernam in this 

adion. 
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fldion. The reaion is, that as (bon as the 
defendant claimed property, the witbernam 
beads were detained unjuftly by the playi- 
tifF, and the fubfe(|uen,t verdidt, though found 
for the plaintiff, did not make the detainer, 
which was in itfelf unlawful, lawful ex pft 
faSoi for the plaintiff could not detain beafts 
in withernamy when the defendant claimed 
the thing replevied as his own property, 
and not as a diftrefs. The wtbernam pro- , 
ceeds on the fuppofition that the original 
taking was a diilreis, and if the firft beafts 
^ad ^ been the defendant's, they ought not 
to have been rempved out of his poffeflTion, 
much lefs ought other beafts to have been 
taken in wUbimam. 

Per Banby and Moyle, the defendant fhall 35 h. 6. 47. 
recover damages m/tvUbemamy on an 61071-- 
gaia returned on a writ de retorno habendo 5 
becaufe, if the relcrno babendo be entirely 
CO right the defendant, damages muft be re- 
coverable in cafe the beafts be eloigned. 
Others were of a different opinion ; and 
held that it is only a judicial writ to caufc 
the beafts to be returned* — But the better ^ 
opinion is, that he ftiall have damages; ^"*'* 
becaufe by the eloignment he is deprived 
of the benefit and ufe of the beafts, which 
he ought to have been immediately put in 
poffeffion o^ in purfuance of the judgment. 

If the plaintiff be nonfuit, he may have Dt^Ui- 

a (econd deliverance prefently, and this (hall 

be a fuperfedeas to the retorno babendo. And 

if the retorno babendo be fued after the fe- 

' coDd deliverance granted, the iheriff ought 

to 
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A. Note. 
25 Ed. 3. 90. 
pi. 38. 
33 Ed. 3. 
Avowry 256. 
13 Ed. 3. Re- 
plevin 37. 
Oyer 59. Poft. 
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to execute the fecond deliverance. And 
this prevents the mifchief of the wUbernam 
againft the plaintiff! 

A. brmgs ^ replevih Againft \8. and has de« 
liverance, and after is nonfuit, and a re- 
turn is awarded to B. And upon this^ an 
elongata being returned^ B. has the beafts 
of A. in withernam. — In this cafe, if the 
plaint was firft in the county court, and re-* 
moved into C B. the fecond deliverance^ 
mufl: not be fued of the beafts delivered in 
iviibernam, but of the beafts fifft taken i and 
the defendant (hall be put to gage deliver- 
ance of the withernam (quod Mta) \ and yet 
the plaintiff himfclf is poffeflcd of the beafts 
for the taking of which he complains; and if 
he makes his plaint or county of the beafts 
delivered in witbirnam^ it is not good. The 
reafon is before given, for the fecond de- 
liverance is a judicial writ appointed by 
ftatute, and therefore muft in all points 
purfue the record out of which it iflues* 
And the plaintiff cannot declare on the 
wilbernam, for this it the award of the 
court upon his eloigning the cattle; '^and if 
he is injured by the return of the Iherifi^ 
. he has his a£tion againft him. 



offic. Bret. If thc withernam be awarded againft the 

,it. Withernam, defendant, on behalf of the plaintiff, en 
me/he procefs, the Iheriff may take the beafts 
of the defendant to any value, as a pain to 
make him appean And when the defend-^ 
' ant comes in, he will be fined in courts 

and committed till he has paid that fine, 
and gaged deliverance of the beafts ; and 

then 



f HE Law of replevins. H^ 

t?hen he can have his own goods rcftorcd 
that were taken in withernam^ and Inter- 
|)lcad with the plaintiff. And here he can- 
not plead that either he did not eloign, or 
that the bcafts were dead in pound; for 
that is contrary to the elongaia returned by 
the (herifF, and not to be denied j but if it 
be falfe, he has remedy againft the iheriff 
for his falfc return. 

[But the defendant, is appears before, u.. Raym, 
may plead non cepit^ after the return of elon- ^jj'Jf c. 
gata i and the reafon is, bccaufe the fhcriff 
inuft either return deUberari feciy elcngata^ ' 
or that no perfon cann^e to fhew him the 
tattle 5 but he cannot return thai they were 
not taken, for that goes to the point of 
the writ, which the defendant is to falfify 
and not the fterifF. The IhcrifF muft ne- 
ccffarily return elongaia where he cinnot 
make deliverance j and therefore it fhould 
feem that no aftion lies againft the (herilF 
for fuch return, as being Yalfe. And for 
the fame reafon, becaufc the return of elon" 
gata was unavoidable, it (hall not conclude 
the defendant from pleading non ceptj\ {a) 

If on the witbernatn awarded againft the 9Hi6;4»; 
defendant, nulla bona b^ returned, a capias 
kSues againft the defendant, and on that; 
capias if the defetidant be taken, he fhall 

{a) But in an bombie repkgiaudo^ a return of elcnga- 
ttts precludes the defendant from pleading non cepity be* 
caaie the writ is for the body of the party, and that as 
the liberty of man was to be favoured next to his 
life, nothing can be pleaded till the body is brought in. 
Skiun. 6j, 62. 

K b# 
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be in cuftody until he has paid the fine, 
and likcwife gaged deliverance ; and if he 
be not taken, they proceed to proccfs of 
outlawry. 

y. Of the writ de froprietate frohandd. 

%%^ «3, arc. If the replevin be either by plaint or by 
^35^ ^Y\ty and the defendant claims property, 

the fherifPs power to replevy the beads is 
c*.Ut.i45.v *^ ^ ftopi bccaufe, the defendant claiming 
the beafts as his own, the flieriff cannot re- 
deliver that property to the plaintiff which 
is claimed by the defendant; and therefore 
if the replevin be by plaint, the jurildidlion 
is at an end by fuch claim, till the plaintiff 
purchafes the writ dt froprietate probanda j 
becaufe no controverfy of property can be 
determined in the county court without the 
king's writ. 

B.it. shtr. On the purchafing of this writ an inqueft 

*^ * of office is holden ; and if oa fuch inqueft 

\ , the property be found for the plaintiff, the 
fherifr is to make xieliverance ; but the de- 
fendant may remove it by recordari^ and 
put in his plea of property above, and it 
fhall be determined by a verdid. But if 
the inqueft of office find for the defendant, 
there is an end of the replevin by plaint, 
becaufe the property is found for the de-^ 
fendant, and fo no re -deliverance can be 
made by the (heriff. But the plaintiff may 
bring a new replevin by writ, for what \s 
done on the plaint is no bar, nor has ic 
any concern with the proceedings upon the 
writ* 

If 
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If the replevin were by original writ, 
and the defendant claims property, the 
IherifF cannot make deliverance any more 
than he could upon the. plaint, and there- 
fore the IherifF in fuch cafe returns fuch 
claim of property on the caufam nobis ftgni^ 
fices (on the alias or fluries replevin,) as a 
caufe why he cannot execute the writ j and 
on this return of the ihcrifF, the writ de 
froprietate probanda iffues, that , the plaintiff \ ,^- 
may not want his beafts in the mean time; 
and, if the property be found for the plain- 
tiff, orders a re deliverance to the plaintiff^ 
and gives the defendant a day in court. : 
And the plaintiff may not only declare on 
the unjuft caption, but on the fubfequent 
injuftice of the defendant, in claiming the 
goods as his own ; and here the defendant \ / 
may likewife fct up his claim of property, 
and try it by verdift, where the matter will 
be determined under peril of an attaint.-r- 
But if this claim be found againft the de- 
fendant on the inqueft of office below, he 
is fubjcft to a* fine for his falfe claim of 
property, whereby he has (topped the courfc 
of replevin by hindrance of the deliverance 
of ^the goods, whicK is a contempt of the 
•court, and fubjefts him to a fine j as like- 
wife to damages to the party, who wants 
his goods in the mean time. The defen- 
daht muft appear in proper perfon to an- 
fwer his fine to the king, but after pay- 
ment of the fine he may appear by attor- 
ney 5 but until payment of the fine, he mufl: 
plead in perfon. 

But if the verdift be found for the de- Brev. jud. 
fendant in the writ de froprietati frobandd^ *^^* **' 
K 2 there 
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^'/tnt^" ^^^^^ ^^ ^" ^^^ ^^ '^^ replevin, as well by 
full' writ as by plainer for the IhcrifF.is not by 

the writ de propria ate probandd to deliver 
the goods to the plaintiff, unlcfs the jury 
find them to be the plaintiff's. And if the 
V defendant has the goods and pofTeflfes thenai 
as his own, they cannot proceed in an ac- 
tion, which fijppofes the goods to be re-de- 
livered to the plaintiff. But if the plaintiff" 
has any right to them, fince the pofTeflion 
by the inqueft is eflablilhcd on the fide of 
♦ the defendant, the plaintiff cannot get back 
his poffefiion of the goods, until he has efta- 
billed his right in an aftion of law for 
the lame; and therefore he may bring his 
adion of detinue, trover, of trefpafs, for re- 
covering the goods, but cannot continue his 
aftion, whereby the pofTeffion fhould be de- 
' livercd to him. 

Co. Lit. H5* A bailiff cannot claim property Uelow 



V n H. 4.4. 



when the fheriff comes to make replevin ] 
becaufe being only fervant to another, in 
whofe right he has taken the goods, he 
canoot fay they are his own, and therefore 
caiinot hinder the fheriff from delivering 
Bit), jud. 137. the goods atcording to the command of the 
T^f.Brev. ^^j^^ ^^ ^j^^ proprietor might {a). For 
though a man by claiming property may 
prevent his own goods being delivered, yet 
he cannot hinder other people's goods, be- 

{a) This is explained to be intended only in rtf^^ 
to the county court ; for in the king'i bench the bailifF 
is not liable to a fine ; and therefore it has been held 
that there one may make conufance and claim property 
by a bailiff. Adj. in Hampdead v. Oldham. 1 L«v. 90. 
and 2Keb. 441. Co. Litt ^45. b. n^ i. 13th. edition. 
' caulc 
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cauie the IherifF cannot hear any ftrangcr 
intcrpofc againft his obeying the king's writ. 
But the jfflnsiL-himfelf (hews a juft caufe V 
Why the goods fhoiild not be delivered 
until further enquiry. Yet the bailiff above thet.^, 
may plead property in a ftranger; for this 
is a fufiicient reafon to excufe him from da- 
mages, fince he has not taken the plainciflf*s 
goods from him« 

VL Of the procefs for removing the 
caufe out of the inferior court. 

Since the replevin is vicontiel, and de* 

I terminable in the inferior court, where the 

faitors arc judges both of the law and the 

faft; —and fince the fuitors are not awed 

by the peril of an attaint, nor the matter 

of law determined without danger of falfc 

: judgment, from their ignorance or partia- 

I lityj — the law hath appointed two writs to 

\ remove fuch caufes out of inferior courts 

into the fuperior, and thofe are the pone and 

ffcordari. 

The p0ne is when the proceeding is by * Inft* 339-. 
I. WRIT of replevin j for when a writ of re- 

I' plevin iffucs, and it is returned out of the 

pounty court, that gives the judges above 
aiathority to proceed thereon, whether the 
proceeding below be recorded or not : for 
the judges want no record from below when 
they have the king*s writ with them. 

But the recordari is to record the proceed- 
ings, s^nd when recorded, to return them 
iqco th^ king's bench or common pleas. So 
I K3 that 
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that it gives authority to record thofc pro- 
ceedings, that were not of record before ; 
therefore, if the replevin were by plaint> ic 
it muft be removed by ncordari^ becaufc 
the courts muft have their authority by pro* 
ceedings returned of record* 

We Ihall confidcr each of thgn feparately. 

L Of the Pone. 

r. N. 1. If the replevin be removed out of the 

^' ^* county court into the common pleas, the / 

writ o[ pone fhall be as follows : 

. ^' Rex vie* Line* Jalutem. Pone, ad petiti-, 
enem petentis, coram jujiiciariis nojiris apud 
Weftm. (tali die) Icquelam qtu eft in com* tuo 
per breve noftrum, inter A. £s? B., de aver its 
ipjius A. captis & injufte detentisj ut dicitur, 
Qjummoneas per bcnos Jummonitores prad. B. 
quod tune Jit ibiy pr^fato A. inde refponfurus^ 
6r habeas, ibi Junwionttores ^ hoc breve,'^-^ 
" George the Third, 6fr. To the (herifFof, 
i^c. greeting: at the petition of the plain-, 
tiff, put before our juftices at Weftminfier 
(fuch a day) the plaint which is in your ' 
county by our writ between A. and B. of the 
beafts of faid A. taken and unjuftly detained^ 
as is* faid, and fummon by good fummoners 
the aforcfaid B. that he be then there to 
anfwer the aforefaid A.' hereof, and have 
there the fummoners and this writ/' 

And if it be removed into the king's 
bench, then the writ is fuch : 
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*' ReXj fc?^. Pone^ ad fetitionem feientis^ 
coram nobis ubicunque tunc fuerimus in jlnglid^ 
loquelaniy 6fr." — " George the Third, fcfr. 
At the petition of the plaintiff, put before us 
whercfoever we fhall then be in England^ 
the plaint, 6f^." 

The rcafon why the defendant is fum- 
moned in this writ is^ that he being already 
attached in the court below, and having ap- 
peared, it is prefumed he would have come 
in upon the fummons ^ and when he hath 
appeared below to avow his diftrefs, it is 
not to be fuppofed that the caption is an 
unlawful caption, on which he fhould be 
attached ; and therefore, when the plea is 
, removed, the entry is, quod defendens Jum^ 
monitus fuit ad reffondendum. 

The plaintiff may remove the plea out of ^j^^'fj^"^ 
the county court, either by fone or recordariy 
without caufe (hewn, for it Ts his own delay -, 
but the defendant cannot remove it without 
caufe fliewn ; for, fince it is in delay of the 
plaintiff, ajuft caufe ought to appear upon 
record for fuch removal. 

There are feveral caufes of removal at Reg. 84. 
common law ; as if either party were related \'^^^l^^,'^ 
to the lord or flieriff, fcf^. But the flat, of' 
Weft. 2. c. 2. hath added one caufe, and 
that is, if the defendant diflrain for cuftoms 
and fervices, and the plaintiff pretend to be 
out of his fee 3 for by this means the plaintiff 
recovered his beafts, and drove the lord to 
his writ of cuftoms and fervices, whereby the 
lords were often difpolTeffed of their diftref- 
fes J and therefore this ftatute provided that 
luch defendant ihould, upon fuch pretence of 
K4 the 
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the plaintiff, remove the plea into the fupe^' 
rior courts, and try the tenure in this aftion* 

r.N. B. 7:j.a« And the caufe of removal is infcrtcd in 
the writ, after the tejie thereof,^ in thi^ 
manner. 

" ^ta C. clericus D, viceccmitisy pr^ediSli 
qjii frequenter in abjentid vicecomitis illius, 
tenet flacita ejufdem ,comitaluSy eji cenfa^jgui- 
neus pradiulo A. propter quod idem viceccmei 
favet ipfi A. in Icqtield pradiSfdy lit dicitur^ 
fiat executio ijtius brevisy ft caufa fit vera et 
pr^ed' B. p^tit^ et aliter non'^ — '* Becaufe C. 
clerk of Z). the (heriff aforefaid, who fre- 
quently in the abfence* of that iheriff holds^ 
pleas of the fame county, is a-kin to the 
aforefaid A, wherefore the fame ftieri^ fa- 
vours the aforefaid y^. in the plaint afore- 
faid, as is faid, let this writ be executed if 
the c^t he true, and the aforefaid B. rc-r 
quires it^ andotherwife not.'* 

Or thus; <' ^ia prced" B. cepit 'averia 
prad. in feodo fuo prq (;onfuetudipbus et fer- 
vitiisfthi debitiSy «/ dicitur, fiat executtOy i^c. 
(utfupra"J—^^Bcc2iuk the aforefaid B, took 
the beads aforefaid in his' fee for cufloms 
and ferviccs due to him, as is faid,^ let exe* 
cu:ion, (^c. as above/*- 

Or thus : •'' ^ia pr^d^ B. damatprad^ A^.. 

effe nativwm funuy et ed occaftcne offer it averik 

prad' effefua propri<iy propter quod loquela illa^ 

in comitaiu deduci non debet y ut dicitury fiat ex^ 

ecutioy Cs'c. (ut fupra. ) — '^ Becaufe the 

/ aforefaid jB. claims the aforefaid A. to be his 

villain, and upon that account a0cr.ts thp 

beafts aforefaid to be his own, wherefore 

that plaint ought not to be carried on ia 

3 . the 
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tfic county^ as is faid^ let execution;, ^f. ^ 
as above/' 

And the IhcriflP cannot return that the 7 k. 6. 3a, 
caufe is not true. — But notwithftanding the at^I'is, 
faid caufes^ the defendant may avow for 5^5- 
damage fedjant \ for the ca^fc of renioval is AvJ^Vao, 
no material part of the writ, nor is it travcr- 
fable, and therefore the defendant mayjuf-^ 
tify the taking and detention of the diflreis 
in any other manner. 

But if either plaintiflF or defendant re- y.N.B.yo.^ 
move the fuit out of the lorp*s court, 
they ought to (hew caufe, becaufe they 
ihould not ouft the lord's court of the pro«* 
fits of fuch jurifditStion^ without apparent 
reafon. 

And it feems that fuch caufes ufed anci- 
ently to be examined, before fuch writs 
were granted. So in Chancery they ufed to 
examine the caufe of aftion before the grant- 
ing of original writs j but thi$ in both cafes 
is now negle^ed, and fuch writa i0ue of 
courfe. 

And the caufe of removal cut of the lord's F.N.B.70.A 
court fhail be Ihewn in this manner : Reg. 84. b. 

*' ^ia fradiElus abhas eft dominus curU 
ie C in qua loquela ilia pendet fir retornum 
brevis mftriy propter quod idem A. in loquela 
fra£ in eadem curia juftitiam confequi non po* 
teft^ ut dicitur^ fiat exe€UtiOy fc?f." "Becaufe 
the aforefaid abbot is lord of the court of 
C in which that plaint hangs by the return 
of our writ, wherefore the ' fame A. cannot 
obtain juftice in the plaint aforefaid in the 
fame court^i as is faid^ let execution, &?^." 

Ox 
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Or thus : " ^ia J. BalUvus K. ar chief i/^ 
eopi Cantuar curia Jua de N. coram quo la- 
quela ilia pendet^ per retornum brevis noftri in 
eddem curid implacttatur per prad. B. de quo- 
dam debito 20 marcarum^ coram pr^f, juftici- 
ariis nojlris per breve nofirum^ propter quod 
idem balliius in odium ipftus B. favet ipji h^ 
in loqueld/ud prad\* ut dicitur^ fiat executia, 
^cr—'' Becaufc J. bailifF of K. archbifhop 
of Canterbury^ of his court of N. before 
whom that plaint hangs, by the return of 
our writ in the fanne,* is innpleaded by the 
. aforefaid B\ of a certain debt of 20 marks, 
before oUr juftices aforefaid by our writ, 
by reafon whereof the fame bailifF out of 
hatred to the faid B. favours the faid A. 
in his aforefaid plaint, as is faid, let ex- 
ecution, fcfr," 

The former conclufion is proper when the 
plea is removed at the fuit of the plaintiff;' 
but the latter when it is removed at the fuit 
of the defendant. 

fti H. 6. eq. ^^ ^^^ plaint be removed by the defend- 

r, N. B. 70- A. ant by ^^;/^, the plaintiff .fhall be demanded 
^'^^' at the day in bank, under the peril of a npn- 

fuir, and if he make default, a return (hall 
be awarded and ho procefs ; but if the plain- 
tiff appear, and the defendant make default^ 
a diftringas fhall iffue, and on 7tulla bcna re- 
turned, th'en a capias and procefs of out-- 
. lawry. So if the plaint be removed by />^;7^ 
or recordari by the plaintiff, there if he m?.kc 
default he fhall be nonfuit ; and if the de- 
fendant make default, then Ihall iffue a pone 
per vadios, and fo procefs of outlawry. 

By 
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By this it appears that whenever the de- 
fendant hath day in court by the writ, there 
the plaintiff is dcmandable under peril of 
a nonfuit -, and the reafon is, that when the 
plainciflf brings in the defendant, he ought to 
attend himfelf ; and when the defendant is 
brought into the court below, and removes 
the piea into the court above, he thereby 
r gives himfclf and the plaintiff a day in the 

p court above, and the plaintiff, having put in 

^ pledges of profectition, ought to follow the 

\ writ; fo that wherever day is given, there 

[ the defendant may demand the plaintiff, un- 

[ der peril of a nonfuit. But where day is 

I - given to the defendant by the writ, there no 
I judgment can be given againtt him till he . 

appears, for that would be to give judgment 
farfe inauditdi and therefore though he him- 
felf removes the plaint by recordari^ whereby 
he gives himfelf a day in the fuperior courts 
\ yet if he do not appear at the day, they muft 

» carry on the procefs to make him appear, 

I ■ though he has appeared in the court below, 

fmce fuch appearance does not give autho- 
rity to the court above to proceed, unlefs 
he has firft appeared there. But there is 
judgment of nonfuit againft the plaintiff 
if he does not appear, for his non-appear- 
ance is not profecuting his plaint, which is a 
Donfuit. 

Tone (at the fuit of the defendant) Ibquelam 3 h. 6. «. 
qua eft in comitatutuoj inter A. &?B, de ave-^J^-^'^9''^ 
riis ipfius capis, C^e. and fays prafaio B. 
where it (hould ht ffofato A. The plain- 
tiff^s counfel prayed damages, for that other- 
wife the plaintiff had no remedy s for the 

pm 
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'^iTdf' '^' f^^ ^^ abated, and fo the court is without 
Xyit^xli warrant : yet it fhall not be remanded, for 
the county court arid the courts above are 
the courts of the king; and a new pefie doth 
not lie, becaufc the plaint is here. On the 
other hand it was faid, that a pffn^,^r recordari 
is but ta remove the plaint, fo that when 
the plaint is removed, the pone or recordari 
fhall never abate, for that the court is pof- 
fcfled of the plaint; but yet the plaintiff hath 
not a day in court, becaufe fuch writ, not 
being good, cannot give the plaintiff or de- 
fendant a day ; thef^fore the court may make 
a fpecial writ to the fheriff to warn the plain-, 
tiff to purfue the plaint; and fo it was done 
in this cafe. 

-r.N.B.69.M. '^^^ plaint is well removed, although the 
jv'a/r. pone bear date before the plaint entered* So 

7 £.'4.2^3. if t^c plaint be removed by certiorari, where 
It ought to be by pcne or recordari. So if one 
xlivTu plaint be removed where another ought to 
cro! EJ. 543. have been. Or where there is ^ variance be-r 
Moor3o. tweeni the plaint and the writ, 

IL Of the writ of Recordari. 

f.N.B. 70. B. When the plaint is in the county, and the 
replevin fuecl there without writ, then if thtf 
plaintiff or defendant will remove it, be 
ought to fue a writ ofrecordariy out of the 
chancery, direfted unto the fheriff; and the 
writ fhall be fuch 5 

^^ Rex vie* Line' Jalutem. Pr^ecipimus Hhi^ 
^uod in pleno com^ fuo recordari facias loquelam 
auie eft in eodem com* fine irevi noftro, inter A. 
C? B. de averiis ipfius A. c^pti^ fcf ir^ufte de^ 

tentis^ 
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tenfis^ ut dicitury & recordum illud habeas 
€oratn jufticiartis noftris apud Weft.* {tali die) 
(sfc. Jub Jigillo tuo C5f ftgillis quatuor legalium 
militum ejufd* cam* ex illis qui record, ill. 
interfmrimt \ 6? partibus eundem diem prtfi- 
gasy quod tunc fint ibi^ in loquela illd^ prout 
Juftum flier it proceffuri j £«f habeas ibi nomina 
prad* quatuor militum^ fcf hoc breve. Tefte^ 
i*fc. Fiat executio iftius brevis^ ft prad. A, 
hoc petat^ 6f aliter non.^^ — *' George the Third, 
fffr. To the (herifi of, 6f r. greeting : We 
command you that you caufc to be recorded 
in your full county the plaint which is in the 
iaftie county, without our writ, between A.. 
and B. of the beafts of the faid A. taken and 
unjuftly detained, as is faid, and 'have that 
record before our juftices at IVeftminfter (fuch 
a day, iSc.) under your feal and the feals of 
four lawful knights of the fame county of 
thofc who were prefent at the recording it, 
and prefix the fame day to the parties that 
they be then there, to proceed in that plaint 
according to juftice, and have there the 
names of the faid four knights and this 
• writ, Wirnefs, iSc. Let this writ be exe- 
cuted if the aforcfaid A. requires it, and other- 
wife not/'' 

The words ut dicitur are only infcrted zt%^.%.\u 
when the writ is brought by a common 
perfon, and not when it is brought by the 
king. 

* 

And by this writ it appeareth that the r.w,B, 70-i^ 
plaintiff may remove the plaint by recordari^ 
without any caufe put in. the writ; but the 
defendant cannot remove the plaint without 

(hewing 



14* THE LAW OF REPLEVINS. 

(hewing caufe in the writ, as is before faid 
upon the pone. And the caufes for the de- 
fendant ought to be fuch. 

'^ ^iia prad* B. placitando in com^ prad. 
afferU fe averia pr^ed' cepijfe in Jeparalt Jolo 
Juo, ut in damno Juo ibidem^ in quo quidem 
Jolo prad* A. clamat ccmmuniam paftura^ ut 
dicitur I qua quidem loquela, eo quod'tangit 
liberum tenementum {ut pradi^um ejl) in 
eodem com* Jecundum legem &f confuetudinem 
regni nofiri fine brevi nofiro placitari non de-^ 
bet. ' Fiat executio iftius brevi s (fi cauja fit 
vera) fcf prad. B. hoc pet at y fcf aliter non.** 
— " Bccaufc the aforcfaid B. in pleading in the 
county aforefaid, aflerts that he took in his 
feparate foil the beafts aforcfaid, as in his da- 
mage there, in which foil the aforcfaid ^. 
clainns connmon of pafture, as is faid, which 
plaint inafmuch as it concerns the freehold 
(as is aforcfaid) ftiould not be pleaded in the 
lame county, according to the law arid cuf- 
tom of our realm, without our writ. Let 
this writ be executed (^if the caufe be true) 
and^.the aforcfaid !S. requires it, and other- 
wife not." 

12 H. 4. 17. If the plea be removed out of the court of 

M;c .50 -3- jj^^ Xovdiy (in ancient demefne, ut videtur) 
c'^}' f^'^' ''^' the caufe is traverfablc; contra^ if out of the 
fitll p^^r*^ court of the king. And if the caufe be in- 
nJ!' ^* ^°* ** Sufficient, or none at all, yet the parol fliall 
not be remanded; othcrwife if in ancient 
dcmefnc; for, upon a recordari out of an- 
cient demefne, the plea is wholly upon the 
caufe, and therefore the plaintiff may be 
nonfuit in fuch recordarii but if it be out of 

any 
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any other court, the plea is .upon the mere 
matter, and therefore the plaintiff cannot be 
nonfuit upon the rfcordariy but it nnufl: be in 
the aftion ; the rcafon is, becaufe ancient de- 
rnefne is a privilege going with the foil 
(fuch manors being anciently compofed of 
the king*s hujbandnicn), and the .pleas can* 
not thence be removed without caufe, be-r 
caufe it would alter the condition of the foil, 
to be impleaded in the king's courts, with- 
out fuch real caufe made our, 

Beafts were taken in D. in the county <>rjf f/;A* ***" 
fFiltSy (which was within the prccinfts of 
the honour of fVallingford in the county of 
Berks), and were driven into the county of 
Berks, (where the cattle and court of the 
honour of IVallingford was) and there the 
- plaintiff had deliverance without writ; the 
defendant fued a recordari to the fherifF of 
Berks, quia diftrmt in feodo, and the plain- 
tiff came, but the defendant made default; 
and it was adjudged: i. That the parol was 
well removed, notwithftanding the taking 
was in another county. 2. That proccfs of 
outlawry did not lie here without a default 
of the defendant, as it does in replevin, 
3* That yet if he came in by procefs of out- 
lawry, he (hould be piit t6 anfwer. 4. That 
be might avow damage feaf ant, notwithftand- 
ing this fpecial caufe afTigned. 

And if a replevin be fued by plaint, m the f.n,b. 70. r 
court of any other lord, than in the county 
court before the fheriff, then the recordari, 
which is fued by the plaintiff or defendant, 

Ihall 
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fiiall be direfled unta the fheriflTs snd thei 
writ fliall be thus : 

« Rex vie' Linc^ plmtm. Pfacipimus fihi 

■ quod ajfumftis tecum quatuor difcretis €s? lega- 

lihus militibus de conC iao in propria per^ 

fond tud aecedas ad curiam W. de C. 6f in 
illd plena curia recor dart facias loquelam quof 
{fi in eddem curia fine brevi noftro^ &c. ei 
recor dum illud habeas fub figillo tuo &? figillis 
quatuor kgalium bominum ejufdem curia qui 
record, ill. interfuerint^ (^ partibusy (^c. (ut 

Jnprd) quia prJtd. A. eft ballivus prad. W; 
de Q. curia Ju£ prad. £«? tenet placita ejuf 
dem curia, Q judex in Jud cauja ^Jfe non de^ 
bet:*—'' George the Third, iSc To the flieriff 
of> i^c. greeting: We command you that 
you take with you four difcreet and lawful 
knights of your county, and go in your own 
proper pcrfon to the court of fV. of C and 
in that full court caufe to be recorded tht 
^ plaint which is in the fame court, without 

our writ, ^c. and have that record under 
your fcal and the fcals of four lawful men of 
the fame court, who were prefent at the re- 
cording it, and toi the parlies, 6fr. (aS 
above) becaufe the aforefaid A. is bailiff of 
the aforefaid W^ of C. of his court afore- 
faid, and holds the pleas of the fame courts 
and ought not to be judge in his owii 
caufe." . 

[Note, this writ is fomctimes callecf a 
recor dari facias loquelam^ and fomctimes an 
uecedas ad curiam.} 

If 
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If the plea be difcontinued in the county, f-^-^. 7»- •• 
yet the plaintiff or defendant may femovf 
the plaint into the comn)on pleas or kii^U 
bench by recordari^ aiKl it &aU be good, and 
the pkintiff (ball declare upon the tiimti mA 
the court fhall hold plea upon the fame 
plaint: and therefore if the defendant be 
without addition in the i^nt, he fliaU not 
have addition in the ncordari^ although pro* tH. 5.9* 
ccfi of outlawry lie thereon. For the plea t| I.^Nf b^ 7V a. 
not held on a writ, but a plaint ofily, and Note! 
fo not within the intent of the ftat. 0(1 H. p 
i. 5. which fpeaks only of writs original, &V. 

And if the plaint be continued, and ifiue 
joined, in the county court, yet nothing (hall 
be removed but the plaint 1 and therefore in 
the court above, the plaintiff is to declare d^ 
nwo. The realbn is, that the fcm and re^ 
c^riari give the defendant a day in the cou£t 
above; and when at common law the plain* 
tiff and defendant appeared at the day, the ^ 
plaintiff counted and declared, and the de-** 
fepdant avowed or$ tenus^ that the court 
might know the caufe of complaints and 
being in a new court, it was all to be re^ 
hearfed, in order that they might underftaod 
it. And this the rather, becaufe, being a 
fuperior court, they were not bound by any 
decifion made on the proceedings below* 
This could 1>e no inconvenience in replevin 
at common law, where the plaintiff might 
bring his replevin toties quotiesi and where 
when the defendant removed it, and gave 
another day, it was upon caufe Ihewn of in* 
ability or parriality in the courts below* 

L |3ut 
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[But yet, to fomc purpofcs, the Court-arc * 
made judge* of the whole proceedings, on 
the removal of the plaint by recordari} and 
therefore, if a witbemam be awarded in the 
court below, the plaintiff ftiall gage deliver-^ 
ance in the court above. %i H. 6. 40.] 

And not only on a fone or recordari is the 
court to take no notice of any pleadings or 
proceedings but what are rehcarfed or re- 
corded before them ; but even on a hahear 
corpus^ which is a writ of liberty, the plain* 
tiff muft follow the body of the prifoner, and 
declare againft him de novo ; for the court 
cannot take notice of the pleadings rchearfcd 
before inferior judges, which do not come 
up before them, but by writ of falfe judg- 
ment, where the court is not of record; — or 
by writ of error, where it is;— and therefore 
they have nothing to do with their proceed*^ 
ings juntil judgment is given. 

But where they have the body of the de- 
fendant, the plaintiff may proceed originally 
againft him. So in fone^ where they have 
the original writ, they may proceed originally 
upon it. ^.\nd the recordari makes the plaint 
of record; for the ftatute of Marlbr' which 
gives the plaint provides, in the firft chapter^ 
that all complaints of diftreffes (hall come 
into the courts of the king; which gives the 
king's courts authority to record fuch plaint 
as was in the cdunty. The words are, Et 
fraiereu^ Huidam eorumfe per minijlros domini 
i ^ ^^gi^ jujiiciari non fermittani, nee Jujtineant 

quod per ipfos liber entur diJlriSlioneSj quas 

authori^ 
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^uiboritate propriS fecerint ad voluntaiemjudm % 
provifum 4/?, coHcordaium et concejfum quod 
tarn major es quam minor es jufticiam babeant 6? 
rmpiant in curia domini regis, &? nuUus de 
tatero ultiones aut diJiriSliones faciat per volun-- 
tatem fuam ahf(f\ conjideratione curia domini, 
Ji forte damnum veL injuria Jibi fiat unde 
amendas habere voluerit de aliquo vicino Juo, 
five major e five minor e. 

By this ftatutc it appears^ that th6 plainf, 
though given for expedition before the flie- 
rifi^ may at any time be removed and re- 
corded in the court bf the king. [It has 
even been adjudged, that the delivery of a 
recordari to the tlerk of a county court, after 
an interlocutory and before final judgment, 
is a ftay of all further proceedings in that 
Court, a Bur. 1 151. 

And when the plaint is removed by re- 
cordari, the court above will award a capias 
on the defendant's default, though no fuch 
proccfs could have iffued in the court below. 
^ H. 6. 5^. But it is otherwife bf ajufiicies, 
for on that no capias lies, even in the court 
above. 4 Infi. 266.] 

In a recordari to remove a record out of 3^h»6. 
ancient demefne, the writ (hall fay loquelam ^' ^' ^' ^''' *' 
et procejfum, and not recordum ; yet the form 
of the. regifter in the recordari, as before faid, 
is et recordum illud habeas. 

In tli^ IherifF or lord's court, and in an- 
cient demefne, in all replevins, the plaint is 
called loquela, becaufe it is not a record, as 
L 2 it 
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it is in their court; but in the accedas ai 
curiam^ the tranfmiffion of the plaint by the 
king's wrh^ under the feals of fbur of the 
fiiitorsy in the prefenceof the (heriflfand four 
knights^ is called a ncord^ becaufe it is fene 
to M a record in the courts abo?e. 

ffLCsf. Where bjr receriari the recwd was re- 

34H-^4*« moved by the iherifif out of the court of 

F. n/s. 71* c. chancery at Canterbury ^ it was faid, that the 

court di Cmterhwn might have refufed to 

obey the writ; for being a court of record by 

commiffion, the plea ought not to be re«* 

moved by rec^rdaru but by baheas corpus 

I cum caufa^ or certiorari. And it was held» 

that inafmuch as the plea was come hither 

without warrant, all was void, and that 

therefore the court could not remand it, for 

the record remained at Canterbury i and if no 

proceeding there according to the fuit of that 

Ktg, 6, 7. court, it was difcontinued. Yet in the re- 

gifter there is a recordari on a foreign 

voucher out of Chefter. 

The reaibn is, becaufii the recordari is t# 
return a loquela, and when the proceedings 
are in a court of record, it is not a loquela, 
but a RECORD in its own nature in the court 
below.— Again, the recordari fuppofcs a par- 
tiality in the court below, which cannot be 
fuppofcd in a court of record, a£ling under 
the king's commiflion. Nor have the fupe- 
rior courts any inherent right, to judoe of 
what any other inferior court of the king i$ 
pofTefled of, until it comes before them bf 
%abias corpus cum cauja^ or by certiorari. 

3 The 
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The baiiMS tmnu is the writ or libbrtt) 
and the law ham that tenderncli for the li« 
berty of a man^ that when anjr peHbn ii 
impriibnedt he may purchafe diat writ to 
any fuperior court $ and if any of thcfe oourts 
fee caufe on the return to difcharge him, he 
fhall be freed. Hence it is, that the body 
muft be fent» and the caufe of impriibnment 
)muft be ient with it. 

A certiorari is to return the procetdingt 
on another ground. All inferior courts are 
of definite and bounded authority^ and cannot 
award execution out of die diftrift; there- 
fore, left juftice flx>i]ild fail, procels of or- 
iiiirari goes to remove the record into the 
upper courts. And both thefe ways knre 
been ufed to give jurifdiftion to the upper 

courts. 

« 

The arthTMri coming to remove a record 
on fuppofition that inferior jurifdiftions may 
exceed their bounds, they muft fend the re* 
cord in the condition it was when the r^n»« 
rari came to them$ but it ftops their pro- 
ceedings, from the dme they receive it. 

If a record be removed out of a court of p. n. b. 71- % 
record by reatrdari^ it cometh in widiout 
warrant, and the court ihall not hold plea 
thereof. But if a record cometh in court 
without a warranty the party may fue a writ 
dtreded unto the juftices, that they may 
proceed upon that record fuU ivram v§Hs 
tefida. 

The meaning of the di^nAion is this, that 

when a ruor^fri is fent down to a court of 

L3 record 
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rfTOiTd"to remove a replevin there depending, 
tbey may proceed and not obey the writ; 
becaiife diat replevin is of record in the king's 
court, and confequently in curia re^ia accord- 
ing to the ftatute : and therefore the writ to 
snake: at a record i& aSium agere. But if they 
ddxbey the writ, and fend the rec<)rd, they 
cannot afterwards proceed upon it, becaufc 
they have fent it away from them .: and the 
court above cannot proceed upon records of 
another court, as they do in replevin on the 
plaint fent before them by recordari; and 
therefore there muft be' a writ to give them 
authority to proceed on the record quod coram 
-voiiiyejidei. But they tave an inherent au- 
thority: tb /fee that other jurifdi6tions do not 
!C3Qcied their limits ; and therefore, when they 
fcm^ a tcKtiorari to xemovc fuch record, they 
ought to proceed above on the plaint entered 

f.H.B, 71. D. in the county. [If the recordari facias bear 
date; .before the plaint was entered in the 
'bounty y] yet the record is well removed, be- 
-caufcibodi courts are the courts of the king. 
Bm ifj.thc record be removed. out of the 
-coqrtiofany other lord by fuch writ, which 
beareth xiate before the plaint, it is not good. 
The reafon is, becaufe the (herifF's county 

a . ;: / . being-held. or farmed from the king, as im- 
.mediate deputy, the jking may remove the 
TeplevioiiQut. of the (herifPs court into his 
ownj^ without any.caufe jQiewn; and there- 
fore it is not material whether ih^ recordari 
be. tefted before the plaint or not: and al- 
though tbs defetidaot cannot remove the 
plaint without caufe, yet this is not to pre.- 
vent the Iheriff from being ouftcd of his ju- 
rijUit^idn, but that tjie plaintifFmay not be 
delayed widiout good cault; (hewo.T*But 

where 
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where the record is removed out of the lord's 
court, which has a jurifdiftion by graftt or 
prefcription, there muft be caufe ibewn for 
fuch removal; and fuch caufe will'be abfurd 
if the accedas ad curiam bears date before the 
plaint; for that cannot be a caufe to ouft the 
lord of jurifdiftion, which was not in being 
at the time of the writ iffuing. 

VII. Of replevin itfclf, and herein are to 
be Gonfidered, 

I. For whom, and in what cafes it lies. 

a. The declaration in replevin. 

3. The feveral pleas in this adliott; and 
herein of the avowry, 

4. Of the judgment in this aftion, whether 
(etr the plaintiff or defendant; and herein of 
the writ de reform habendo^ and of the writ of 
Second <ie]ivcrance« 

I. For whom and in what cafes it lies. 

The replevin lies as well for goods in which Bro. Abr. tit, 
I have only a qualified property, as for thofe f Jfo] Abn^s©. 
in which I have the abfolute property. As Bw. tit. Kepi. * 
if goods be in my hands, in order to be de- Doa'pia€,3i4. 
livered over to % S. — and J. iVT. takes them 
from me, I may have a replevin againft 
7. N. to bring back thefe goods into my own 
pofTellion; becaufe I have a right to the pof- ' 
fcffion of thefe againft every ^>ody but J. S. ' 
arid therefore as J. jV. is a trefpafier for 
violating that poiTeflTion, fo I may qualify 
L 4 that 
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clM^ttart be hath do£ie» by brifiging the te* 
plevin which complains of thb liojuft taking* 
und that J. N. detains them ccmra^vadm Csf 

So it is if cattle be farmed to me to ma^ 
nqre. roy Uods if they be taken out of my 
cullody, I may bring replevin for them; 
becaufe during the term I ought to have the 
Vlfeof tjiem: and therefore the caption and 
detention of them, by any perfont is uokw- 
ful^ which is the injury complained of in the 
re]^eYip$ or I may havejn this cafe a fpecial 
replevin, fetting forth my fpecial property. 

|R»,Abr,43i, \( J, takcs my goods hf the command of 

' B* I nfu)r take the replevin agaihft both $ be* 

caufe in trefpafs both are prineipals, and 

equally guilty of the unjuft caption and unjuft 

detention. 

»Ro,Abr,4so,\ If the lord dtfirains the beads of the tc- 

Broflbntit. nant, and the mefne puts His own beafts in 

Eepiev. pi, 14, the pound in lieu of the tenant's, the mefne 

9 Co. 21. b, may afterwards have a replevin for his own 

43^^ beafts, and the lord cannot plead that the 

bcafts of the tenant, and not of the mefne, 

who i$ the plaintiff* in replevin, were taken; 

hftcaufe, the tenant having paid his rent to 

tb6 mefae, the mefne is thereby obliged to 

defend the tenant from the lord's diftrefs. 

But this, cannot be doneunlefs the mefne be* 

combes party fo the fuit, and be fubftituted 

ill' the place of the ttnant. 

^ B^ this means, the mefne may ibe w the 
iibrvices performed to the lord, for which th« 

diftrefi 
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diftrefs was taken ; and confequcndy that the 
tenant ought not to be difturbed. Hence it 
is, that the writ of me&ie is allowed to the 
tenant, to bring in the mefhe if he does not 
eome in of himMf ; becaufe the tenant being 
a ftranger to the tranfa6bions between the lord 
and the niefne, he cannot defend himfelf 
againft the lord but by the mefne; and there- 
fore, where the mcfnc is to take the defence. 
It is but fit he (hould be allowed to pledge 
his own cattle, and difcharge his tenants. 
And the lord hath no prejudice, becaufe thero 
is ftill a good pledge to anfwer his fcrviccs if 
there be any due. So and for the fame rea- 
fon it is, if my lefTor diftrains my tenant, I 
may put my beads in the pound in lieu of 
my tenant's, and then replevy them, as if 
they had been originally taken. 

Several perfons cannot join in one reple- 3H-4-i«' 
vln for fevcral chattels, where the property Re'^pi.^pi? ,^i^ 
of them is fevcral j becaufe, where feveral Ooa. piac. 315. 
diftreflcs are taken by the fame pcrfon of ^•^*-'*^' 
different men, each hath a feveral and par- 
ticular injury done him, if the diftreflcs be 
unlawful ; and therefore they cannot jointly 
complain of an unjuft caption and detention, 
where the property is feveral {a). For what 
reafon have I to complain or to feck redrefs 
in my own name, for an injury fuppofed to 
be done to another ? 

If beads which are fir^ naiura be reclaim^ »ro. Abr. 430^ 
ed by me, and are reftrained or uken out of J'*/*;'. ^*- 

' ' Repl. pi. 64* 

Dod. PliC. 314^ 
{a). But in favoar of liberty the law permits two tft 
join in fuing the writ De homine repleglando. F. N« B. 
66. F. cit. Co.latt. 145. b. 13th edition. 

my 
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my cuftody, I may have a replevin for them ; 
becaufe I have a property in them while they 
continue with me. But this property only 
remains while they are in my poflcffion, or 
retain the animum revertendi ; and therefore if 
they leave me oiF themfelves, apd another 
takes them while they arc out of my poffef- 
fion, and they have not the mmum rever^ 
iendu I cannot have a replevin for them^ 
becaufe, in fuch cafe, I have no property in 
them. 



Lcr, Ent. 152. ' 
Lutw. 1191. 
Raft. Eatr. 275. 
Aro. Abr. tit. 
RepLpl. 22. 



Nfjlvrard v. 
Catfia, 



If a fuperior jurifdiflion award an execu- 
tion, it feems that no replevin lies for the 
goods taken by the fhcriff by virtue of the 
execution ; and if any perfon fhould pretend 
to take out a replevin, and execute it, the 
court of juftice would commit them for ^ 
contempt of their jurifdiftion, becaufe by 
every execution the goods are in the cuftod/ 
of the law j and the law ought to guard them r 
and it would be troubling the execution 
awarded, if the party on whom the moneys 
was to be levied, fhould fetch back the goods 
by a replevin. And therefore they conftrue 
fuch endeavours, to be a contempt of their 
jurifdiAion, and upon that account comrfiit 
the offender.. But if any inferior jurifdie- 
tion ifTucs an execution, a replevin will lie 
for the goods taken by that execution ; be- 
caufe the inferior jurifdiftion being reftrained 
within particular limits, the officer who took 
the goods, is obliged to (hew that he took 
the goods within thofe limits, and that the 
inferior court which iffued the execution did 
not exceed their authority in iflTuing it. 

" When juftices exceed the (pecial jurif* 
didbion given to them by a particular fhtute^ 

the ) 
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the goods which have been diftrained in con- 
fcquence of fuch excefs of jurii^idion may be 
replevied, and chat coo although the court of 
appeal has confirmed their warrant. As 
where a diftrcfs was taken for a poor's rate 
for lands not in the occupation of the plain- 
tiff, notwithftanding the Seflions on appeal 
had confirpned the rate, the Court held that ' 

the diftrcfs was replcvifable, bccaufe the de- 
termining that a man may be afTefled for 
what he docs not occypy, was an excefs of 
the jurifdiftion given by 43 Eltz. c. 2. and 
17 G. a. c. 38." 

Befides, an inferior court of record can- 
not commit for contempt put of the court. 
Hence it is, that the officer of an inferior 
court, is to fliew by what authority he took 
the goods. Thus, in a replevin, the de- 3Lev*o4. 
fcndant was put to juftify, by a condertina- h^.**^^' 
tion before a juftice of peace, for not enter- 
ing ftrong waters, and a warrant on that for 
levying aoj. fine on the plaintiff. [But, in 
a fubfequent cafe, the Court granted an at- 
tachment againft the under* fheriff, for grant- 
ing a replevin of goods, diftraine4 on aeon- 
yiaion tor deer ftcaling, Str. 1184.] 

A replevin doth not lie againft the king, 3 h- 7.1- . 
where the king is party, nor wher6 the ^'^i^ll',"^^^ 
taking is in right of the king; and if fuch vide ibid. 
replevin fhould be granted, the flierifF ought ^^' ^'' *^*^' 
to forbear to execute it, when he is informed 
the king is party; becaufe all the king's 
debts are of record, — he taking nothing but 
by matter of record ; and therefore the cattle 
arc fcizcd for the king's debts by the levari , 

facias^ 



1 
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fatias^ which is a writbf cwctition, and con-- 
ftquently no replevin lies againft the king^ 
any more than it does for goods taken in exc^ 
cution ac the fuit of common perfons. 



Bio«Abr«tit« 
lUpK fin 56. 
Siii. So. 
Acundcl v^ 
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X^aft. £nt. 
567«. 



Executors (hall have replevin for the goodt 
of the teftacor taken in his life-^iime, becaufe 
the general property is in the executors^ and 
the pofieffion ought to follow that; and 
therefore the executor may recover tlwt pof- 
felHon by this wrk of replevin. 

If the goods of a feme fole be taken and 
file marries> the huiband alone may fue the 
jfeplevin^ becaufe the property is transferred 
by the marriage, and vefted abfolutely tn the 
hufband, fo that he may releafe it; and coik 
iequently he may have aaa£l:ion in his own 
name to bring back the property. 



»». AjN-i^dK In replevin for a fbw aftd pig5> the defend^ 
J^^^'- ant^ as to the fow avows damagtfeffanf, and 
for the pigs pleads n&» cepH. The jury fouad 
ior the defendant, as to the fo^ ; and for the 
|Hgs, they found that the fow farrowed them 
a&er (he was diftrained) and in the poSeflioa 
of the defendant. The plaintiff bad damages 
for the pigs on this plea oSnm cepif-, becaufo 
the pigs were taken by tht defendant as welt 
as tne fow,. though they were flot damage 
feajanty and therefore the defendant fliould 
have &t forth the fpeciat master as to tht 

Pis'- 

itaD%.Abr.tiu Narepfevin lies for charters refotmg to 

•»ti-E»i4- jjig, inheritance, becaufe the charters are 

reckoned part thereofa and as fucb defcend 

with 
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with it to the heir; and not being cfteemed 
in kw chattels^ are not by law replevifable. 

A repleyin doth not lie for goods taken ishow^pt, 
in foreign parts, though afterwards brought >fy^^j' s^*^-l 
into the reahn ; becaufe fuch a foreign cap- 
tion might have been juftifiable according to 
the law and cuftom of the place where it was 
inade, though it may be illegal by our law : 
and therefore fuch caption ought oot to be 
tried hcf e. 

' If beafts be taken in one county and carried p. N.B.S9.1. 
into another^ the plaintiff may have his re- d^^w*- j«s- 
plevin in either county; becaufe it is a cap- 
tion in every county where they are uken by 
the defendant* 

This writ of replevin is always cJcecutcd itegr.Bi.v 
by the fheriflT, even in his own cafe, where ^^^^^f^ 
he diftrains the goods of another, becaufe *^'^ ^ 
this writ is zmfluus to the fheriff, on which 
l|>e is to hold plea in his county court; and 
^erefore no other can intermeddle in the 
execution thereof but the IherifF, who is to 
prcfide over the fuitors, as judge therein. 

d. Of the declaration in replevin. 

And this is little more than a tranlcript or HoIi, li* 
Tccital of the writ itfelf. But in the dcclara- ^Mof^ 
lion you muft not only allcdge that the de- Doa.Hac vj- 
fcndant took the beafts at fuch a place, but R^'ifpL*^^ 
dfo you muft alledge the locus in quo, as in i^i: 't^ 
qujodamloco iHdem vocaip, t^c. for it is not wtrdv*'sma! 
enough to aliedge fuch a place from whence ^^n* %t> 
the ve9m< may comes but the^place muft be 
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fo PARTICtrLARLY fpCClficd, ZS tO givC th^ 

avowant an opportunity to (hew that he had 
a right to take the goods, in that particu- 
lar place; becaule the right of the caption 
may turn on the place; and in this aftion, 
the freehold may come in difputc. x And 
therefore it is neceflary to fpecify the place 
particblarly, wherein the bcafts were taken 
which is equivalent to the new afljgnment in 
trefpafs. If the locus in quo be not particu- 
larly fpecified in the count, the defendant 
may demur specially, and (hew it for 
caufe ; for the defendant may juftify the tak- 
ing in that particular place, for caufcs he 
could not have anywhere elfe. But if the, 
defendant fliould plead tion cefity the count 
woul.d be good, becaufe then rtie place can- 
not be material when the defendant denies 
the taking. 

Walton V. cc Where the plaintiff declared for talcing 

M. 8€eo.3. his Cattle at Market Street^ and the defendant 
aWiif.354, pleaded non cepit modo et formd^ and proved 
the original taking at Hardball^ upon proof 
by the plaintiff that the cattle were in the 
defendant's cuflody af Market Street.^^lAxt 
J. Could at the trial and afterwari^s upon 
the point referyed, the whole Court were 
of opinion that the plaintiff ought to have 
judgment, becaufe if the defendant took 
them wrongfully at firft, the wrong was con- 
tinued to any place where the defendant had 
them in his cuflody, and confequently thac 
the place was well laid in the. declaration/' 

i3!iu'2u%2 " If the taking is in a common field, it is 
^ ' not ncceffary for the plaintiff in his declaration 

to 
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to fliew the quantity of acres of which he is 
feifed therein, , or to fpecify the' locus in quo 
any farther than by alledging the name of the 
common field generally, bccaufe perhaps the 
very fpot of ground where the taking was, 
may have no name, therefore it is fufficient 
for him to fliew the name of the whole, as 
he cannot diftinguifh it into parts." 

^* The declaration ought to be certain and Aicyn. 33. 
particular in fetting forth the number and ^^^^^ ^*- 
kinds of cattle or things diftraincd, becaufc 
otherwifc the IherifF cannot tell how to make 
deliverance if it fhould be ncceflarv; but it 7'Co.a5. 
fecms that its being certain to a general in- ^^°^- '7<^ 
tent is fufficient, cfpecially if it be after vcr- 
di&i and tho* an uncertain defcription would 
be ill on demurrer, yet an avowry may cure KcjnpftonT.. 
that defeft, both parties agreeing what the Tr. 1 g. u 
quantum and the nature of the goods are^ ^^'^^^ j 
thus where the declaration was for taking 511.^^1015^^ ^* 
fourteen fkimmers and ladles, and three large 
pots and covers, the objedion that the plain- 
tiff had not diftinguifhed in his count how 
many Hammers and how many ladles, was 
over-ruled." 

"But in fuch cafe the flicriff may require BuiLN.p.53,, 
the defendant to ft>ew him the goods. And it 
would be a good 'return to fay, melius venit 
ex farte defendentis ad ojiendendum bona et 
xatalla:* 

" The declaration muft be fevcral by every co.utt,i45.u 
one, who has fcveral property : tho* a*man Tsvin-^w. 
may count of fcveral takings, part at one 579- 
day 
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(}ay and place, and part at another day and 
place, in the fame declaration.'*^ 

^ro. Baron and <^ But baroD and feme may be joined in the 
t«me,85. f^^^ declaration for goods diftrained from 

the feme dum fola\ or the baron may^ bring 

the replevin alone/* 

tei^* *^ So they may be joined for goods which 

the wife had a? executrix, tho* they were 
diftrained during the coverture. *' 

^11* UK. cc Where they are joined in the fame deck- 

Hardwrii9. ration againft a defendant for taking the 
l.ia2« goods of the hufband and wife, if the de- 
t ^ndant avows, it ihall be intended that the 
taking was before the coverture, and that 
they had then a joint property : and in that 
cafe the taking muft be laid to be to the da- 
mage oi both, becaufe the damage furvives 
to the wife/' 

% utw. 1150. The writ of replevin is quod cepit averia ^ 

?!n?b'6^l? injujle detinet contra vadios ef plegios; to which 

Co. Enu 610, writ the IherifF returns replegiarifecu There 

^'^* you go on in the replevin only for damages 

for the caption, and then in the count you 

recite the writ in the detinuit^ and count in 

the detinuit for damages; — and though the 

writ be taken out in the detinety yet when 

the (her iff hath returned repUgiari feci upon 

it, that return is a warrant to recite the wric 

in the detinuit j for if the writ was recited in 

the detinet^ and the count was in the detinuit^ 

it would be a variance for which, the judg* 

ment may be arrefted^ or the defendant 

might 
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might have demurred. But where the (he- 
rifF does not replevy the beafti, there you 
muft recite the writ in the delwet,' znd count 
in the detinet alfo (j) becaufe the beads are 
not delivered $ and there you recover as well "^ 

the value of the beafts in damages, as da- 
mages for the .detention. And this is a 
Ihorter way than to fue a withtrnam and cap. 
for a i-eturn of the beads. 

" Becaufe if the defendant before the re- Buii.Ni^^Pri.s** 
turn of the withernam appears to the writ of ^ * ^'^ 
replevin, and offers to plead non cepit^ it 
fliall ftay the withernam.'^ 

3. Of the feveral pleas to this ^<5?/^», and 
thefc are of four forts. Pleas in abatement. 
The general iflue, non cepit. The juftifica- 
tion; and this of two forts, either dif-afErm^ 
ing property in the plaintiff, or admitting it. 
The avowry. 

As to pleas in abatement. There is a dif- 
ference between pleas in abatement of the 
writ in replevin, and in other adions ; for in 
other adtions the pleas in abatement go 
merely to the form of the writ; becaufe other 
aftions are for debt or damages, in which the 
plaintiff hath no poffcffion of the thing itfelf 
until judgment and execution, and therefore 
the pleas in abatement are to the form of 
that writ only, and all pleas to the right arc 
in bar cf it: but in replevin^ the deliverance 

{a) However, of late years, no adlion has been 
brought in the detinet^ tho' there is much cgrious learn - 
X ing in the old books concerning it. Bull. Ni. Pri. $a. 
5 th edition..' 

M of 
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of the goods is immediate, fo that the plain- 
tiff hath the pofiefTion before the defendant 
can plead thereunto ; and therefore, accord- 
ing to the genius of this adion, pleas that 
are in abatement, muft give the defendant 
a TITLE to the return ot the beads. For it is 
not enough merely to quafh the writ, as iii 
other cafes, where the defendant is in ftatu 
quo when the writ is qualhedj— but in this 
aftion, that the defendant may be in Jiatu 
quo, he muft not only {hew that the writ 
ought to be qualhed, but that he ought to 
have a return of the beafts himfelf. And 
here, the pleas in abatement, differ from the 
pleas in bar only in this; that in abatement 
they do not avow or acknowledge the caption 
and detention, which is the gift of the aftion j 
but they muft go fo far as to entitle the de* 
fcndant to a delivery, or elfe they do not 
take away the force and effcft of the writ of 
replevin, which is always executed by the 
delivery. 

1 Vent. 249. Therefore in this aftion the defendant may 
^^' '• plead PROPERTY in himfdf in abatement; 
for by fuch plea he doth not deny, or confefs> 
and avoid the caption, and therefore it is not 
a bar; but only (hews that the plaintiff hath 
- not a right to a deliverance ; and by (hewing 
that, the goods ought to be returned to the 
defendant on fuch abatement, as they were 
before the writ was taken out. But qu^ere^ 
for it-feems by the later authorities, that it 
Ihould be pleaded in bar, 

Cro. jae. 519. [It is to be obfcrvcd that thefe later autbo^ 
\ v*cnt.*i49. rities are not pointed out, and the editor, af- 

6 Mod. 8x. (^1* 
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ter ti diligent fcarch, hath not been able to 
find them. There are indeed cafes, in which 
the courts have determined, that. property in 
the defendant may be pleaded in bar, but 
none that exclude the defendant from plead- 
[ ing it in abatement : on the contrary, the 

cafes cited in the margin moft clearly convey 
the idea, that the defandant in replevin may 
plead property, whether it be in bimfelf or a 
Jiranger, either in abatement or in bar, tfr- 
ecrding to bis eleSion.'] 

If the defendant pleads property in J. S. ^ * Lev. 9»- "^ 
ftranger, he may plead it in abatement,— and u.^itJym. 914. 
becaufe he fhews that there is no property s.c. 
in the plaintifF, and by confequcncc that he ^^t^^. 
bad no right to a deliverance by this writ, he s. c. 
ought to have a return without making any ^ 
conufancc. 

If the defendant pleads property in the 
plaintiff and J. S.— there the plea is in abate- 
ment of the replevin, as it is in other aftions; 
[ ' for though it admits a right of deliverance in 
I the plaintifF, yet it does not allow it by a 

writ under the prefcnt form j but gives a bet- 
ter writ to be brought by the plaintiff and 
\ J. iJ.—But here the defendant ought to make 

k a conufancc; becaufe, this plea not dif-af- 

\ firming the property, it leaves a right in the 
. plaintiff to have his beafts, without fuch co- 
nuiance be made. 

As a man may plead in abatement of the Rift. Ear. ;54. 
writ, fo he may of the count; and by abat- 
ing the count he doth in confcquence abate 
the writ J and there it is pleaded ad narra- 
M 2 tionem 
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tionem (^ hreve: for if a man doth nor pur- 
fue his writ by a regular count, his writ in 
confcquence ii abated. And therefore if a 
man declare of a caption in Blackacre, and 
Cro.Eiw. 372 ^^^ defendant pleads in abatement of the 
Mod. Cafes 103. count, that he took them in JVhiteacrey abfqi 
B^pL^ir3i?43. hoc that he took them in BlackacrCy this will 
Vent. 127. abate the count, under that form. But 
CarthA^39. then he muft go over and make conufance ; 
i^. Raym, becaufc^ not dif-affirming the plaintifPs title 
**^'^' to the beafts, he leaves the plaintiff a right 

to retain. But this conufance is not traverf- 
able where it is pleaded in abatement; be- 
caufe the plaintiff muft maintain the form of 
his own count without falling on the title of the 
defendant; and if the plaintiff (hould join ifTuc 
on the triaverfe in the plea of abatement, and 
traverfe the conufance alfo, it would be dou- 
ble; which would be bad upon fpecial de- 
murrer ; and if the plaintifF traverfed the co- 
nufance only, it would be a difcontinuancc of 
the plea in abatement* 

But if a juftification for damage feafant had 
been pleaded in bar, there the caption and 
detention, according to the form of the writ, 
is acknowledged. And therefore there the 
plaintifF may traverfe the title of the defend- 
ant; becaufc. the defendant having acknow- 
ledged the caption and detention according 
to the form of the count, he hath put him- 
felf on the ftrength of his own title. So in 
Doa.Piac. 316. the cafe of time, if the plaintiff in his count 
lay the caption the a6th of Marcby and the 
defendant pleads in abatement, that he was 
pofTefTed of the locus in quo by leafe deter- 
minable the 25th oi March J and that he took 

the 
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the beafts the a4th oi March ^ damage feajant^ ' 
ai/qi hoc that he took them the 26chj — this 
is a good plea in abatement only; — becaufc 
it goes only to the form of the plaintiff '$ 
count : for the time here becomes neceflary 
to be laid in this aftion, becaufe the defend- ^ 
ant may have a right to take at one time, and 
not at another. But in this and every other 
cafe in abatement, .where the property is not 
dif^afBrmed to be in the plaintiff, the defendant 
muft make conufance of a juft caufe of re- 
turn; for otherwife he doth not dcftroy the 
force .and effeft of the writ, by which the 
deliverance was-madej but leaves the plain- 
tiff a right to retain his own property. 



Of the general Iffue. 

The general iffue in replevin h non cepit. Bro. Abr tit. 
Here it is to be confidered that the caption vlnt! m/.' 
and detention is only in iffue, arid not the 
property 5 and in this, replevin differs frpm 
trefpafs. For in trcfpafs where the general 
iffue is ncn culp. the defendant may, on 
evidence, Ihew a property in himfelf, becaufe 
he cannot be guilty of trefpafs in taking his 
own goods ; but in replevin, upoa non cepit^ 
the property by the plea is admitted "to be ia 
th^ plaintiff, and therefore is not in queftion 
at all; but whether the defendant took the 
goods mentioned in the declaration. And 
he cannot be admitted on the iffue, to flic\v 
where the property was, becaufe he hath put 
it in iffue only, before the jury, whether he 
TOOK the beafts or not, and not whofe they 
were. 

M3 [In 
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john(on r. [In rcplcvin for taking gurts in London^ the 

Gtt'iidhrii,*' plaintiff proved . a taking in Surry j upon 
wramPrattCj. which it Was objeftcd that the plaintiff had 
iti^. 507/* not proved his iffue, for the place is mzttnH^ 
and therefore part of the iffue under the modo 
et forma. The counfcl for the plaintiff ad- 
^ mitted that it was traverfable; but infifted 
that by not traverfing it particularly, the 
place was admitted, and could not be infifted 
on upon non cepit. But Chief Juftice Pratt 
held, that where the plaintiff avows at ^ dif- 
ferent place, in order to have a return, he 
muft traverfe the place in the count, becaufe 
his avowry is inconfiftent with it ; but where 
he does not infift upon a return, he may plead 
non cepU, and prove the taking to be at ano- 
ther place, for it is material. And tlicrc- 
fore the plaintiff was nonfuit. But qu/ere the 
legality of this decifion] {a). 

sid.sxist. In replevin for a marc and colt, the de* 

Arundel v.FraU fcndant pleads non efi culpabilis^ df captitmc 
-pr^diffd infra fsx annos ultimos tlapfos. The 
plea was over-ruled, becaufe it gives no 
anfwerto the unjuft detention, which the 
replevin complains of^ as well as the cap- 
tion j for the caption may be juft, and the 
detention unlawful. As where the defend- 
ant eloigns the beafts, or drives them to a 
cattle, fo that the fheriff cannot replevy them 
at all, this is an unlawful detention, how- 
ever juft the caption might have been. 
And in the prefent cafe, it might be that 

(«) In the cafe of Walton v. Ker fop, 2 Wilf. 355, 
the Court feemed to have little reliance upon liiis 
cafe in Str. 507. And Wilmot Ch. ). of C. B, faid, 
<* Tlwt it was 9tdj a decifion at Vifi Frius.'* 

the 
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tbe colt was foaled in the pound, and then 
was never taken by the defendant, yet it 
may be unlawfully detained j and though he 
might not have taken it within fix years, 
y€t he might have detained it until the 
day of pur chafing' the writ, and that de- 
tention is connplaiAed of by the writ^ and 
fiot barred by the ftatate. 

Of the Juftification. 

There is fome difference between the » !«»« *i' , 
avowry and the juftification i for the juftifi- 
cation confefies the caption and avoids the 
jnjuftice of it: the avowry makes title to 
fuch caption of the property of another. The 
confeifing and avoiding the caption may be 
quoad damages only; the avowry is always 
pro retorno habendo. 

I. Of juftifications that dif-affirm property Vent. 149, 
in the plaintiff. As if the defendamt acknow- R^pi.^ph's?^* 
ledges the caption and pleads property in «MQd.Si. 
himfclf; this is a good bar, becaufe it con- 
fcflfes the caption, which is the gift of the 
afkiofi^ but avoids the injuftice thereof, by 
ihewing that he had a right to take them ; 
and this pot only will abate the writ of the 
fJaintiff whereby the deliverance was made, 
but alfo deftroy all right of complaint for 
iuck caption and detention; and therefore 
goes in bar of the adlion, and coofequently 
gives a return without conufance fro retorno 
bakendo. ^ 

M4 If 
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a Lev. 9 J. Ifthc dcfcncjant confeffcs the caption, and 

i^^Mol'io^^ pleads property in J. S. this is in bar of the 
aftion, as well as in abatement of the writ 5 
for this not only fhews that the plaintiff had 
no right to a deliverance upon the writ, but 
plfo that he has no caufc to complain of the 
caption and detention againft his pledges, 
M. Raym. 2x7. which is in bar of the aftion. And this is 
,ri).jac. 519. ^Q^ Qj^iy a juftification to cover the defend- 
ant from damages, but for the return of the 
beafts; becaule he doth not pchnit property 
in the plaintiff, but dif-affirms it; iand there- 
fore the beafts ought to come back to the de- 
fendant, who ought to retain the beafts 
againft every one but J. S. 

2. As to juftifications that affirm property 
in the plaintiff. Thefe cover the defendant 
from damages only, becaufe the plaintiff is 
intitled to his beafts, as having property i)i 
them; and the defendant in fuch pleas not 
making title to the beafts as a pledge to an- 
fwer any demand, he ought not to have the 
beafts back, but may cover himfelf from the 
damages only for the caption. 

PoA. PTac, Thus if the lord diftrains for homage,i 

Ho^ Abr, 319. ^"^ ^^^ tenant dies, and his executors fijc 
Pasxy.Ahi.ts2. replevin. Here the defendant filay juftify 
and cover the damages, becaufe the diftrefs 
w^s rightly taken at firft, though by the 
death of his- tenant he can no longer reuin 
_ it as a pledge for his homage, and there- 

fore cannot be entitled to a return ; becaufe 
the homage was a fervice to be performed 

by 
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by the tenant in person, and the diftrefs 
being to compel hina to it, cannot be 
detained longer than his life ; therefore the 
lord muft diftrain the heir de novo. 



! Of Avowries, and the Pleas thereto. 

i Having thus confidered the replevin 

I and the writ that iffues upon proper re- 

turns of the (herifr, we come now to the 
avowry^ 

The avowry is the taking up the defence 
of fuch diftrefs. It acknowledges the di- 
trcis taken, but avoids the injultice of iho 

I caption complained of) and fets forth a 

good caufe for taking fuch diftrefs, in order 

) to have it returned again lo the defendant. 

So that in replevin both parties are are ac- 
TOUSi — the plaintiff to have damages for 

I the taking and detaining his goods, — arid 

I the avowant, to have return of the plaintiff's 

beafts and damages. 

i Avowries are either for rents, fervices, 

heriots, 6?r. or for damage feafant ; and here 
'* arc to be confidered* 

' !• What is fubf^ance, and what is form. 

II. The feveral pleas to the avowries ^ 
and herein of the icveral traverfes and 
I difclaimer. 

I. What is fuhftance, and what form in- 
I avowries. 

! At 
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At common law the lord was obliged 
to avow upon his real tenant, which as the 
antient law ftood was eafily done, becaufc 
the tenant paid fines on every alienation, 
and the alienee was prefented by the next 
homage. But when thcfe fmall fines for 
alienation were not gathered, nor the courts 
regularly kept, the lords were at a lofs to 
find their real tenants, and cpnfcquently to 
know whom to avow upon. To remedy 
this the Jiaf. 21 Hen. 8. c. 19./ 3. was 
made ; by this the lord may diftrain on 
the lands holden by him, and avow as in 
lands within his fee or fcignory, allcdging^ 
in the avowry, the lands to be holden 
. of him, without naming any certain perlba 
or tenant. 

9Co.ia.a. Upon this aft it hath been held, that 

R^'k^Ent^'* 6* ^^^^g'^ ^^^ words are, that if the lord 
nu 15 . jj^^^j^ Q^ ^j^^ lands holden of him, yet 

if the lord come to diftrain, and the te- 
nant drive the bcafts which were once in 
VIEW of the lord, ofF the land, or out of 
the feignory, and the lord purfues and dif- 
trains them out of his fee, yet he may avow 
upon this aft ;— becaufc the diftrefs, in con- 
ftruflion of law, is taken upon the land, 
by rcafon of the view and frcfh fuit of the 
lord. 

Leon. 301. In avowry the defendant faid that B. was 

Cre. Eiiz. 146. f^if^^j Qf (he lands where, &?f. and held 

Lucy V. Fiihcr. them of ji. by fealty and rent;— and for 
rent arrear he made conufance as bailiff to 
J. in land held of him, according to the 

ilatuie. 
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ftatutc— This was held a good avowry 
upon the ftatutc, though it .was objciSed, 
that having once named the tenant in his 
avowry, the whole avowry (hould have 
been at common law, becaufe the ftacwte 
was made to eftablifh the avowry without 
naming the tenant at all> and therefore it 
ought much more to be good, where he 
names him but once* 

If A. holds of 5. by rent, as of his ma- And. 159, 
nor of O and A. conveys to the king, and s^^^'*" 
the king grants it over to D. — B. cannot for 
his rent avow, as on land held of him; 
becaufe by A^% grant to the king the te- 
nure is deftroyed, though the rent remains ; 
for the king cannot hold of a fubjcd ; 
and therefore 5. mud avow according to 
the nature and particular circumftances of 
his cafe. 

In avowries on the ftatute, the lord al- Rait. Bnt. 556. 
ledges that the lands, or Ucus in quoj are ^^**^J^^{ ^^* 
held of him by fuch ferviccs, and avows Hrrn'lpicJ. 
as on lands within his fee or fcisnorv> '^V\ . 

. , . . D ' ' V-o. £nt. 591, 

without naming or avowing upon any ccr- 594, 597, 598. 
tain perfon or tenant; this diftinguillics it 
from the avowry at common law, wherein 
the tenant muft be named ; but in both " 
avowries the lord alkdges fcifin of the 
ferviccs. 

In the avowry at common law, the lord 
fays J. S* his very tenant is feifed in fee 
of the locus in quo, and that he holds of 
him by homage, fealty and rent, or fuch 
like, of which fervice the lord was feifed 
by the hands of the faid J. S. and becaufe 

the 
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the rent, i^jc. was in irrcar, the lord dr- 
drains and avows the taking, and prays a re- 
turn. So that by this avowry to make the 
diftrcfs lawful, the lord muft fhcw a seisin 
of the rent by the hands of fomc certain 
tenant; for the lord's poffeffory right is nien- 
tioned in no other manner, than by (hewing 
that the tenant, who was in the aftual pof* 
fcffion of the land, did aftually pay the rent 
to the lord, or to thofe under whom he de- 
rives : for if fo, the feifin of the tenant 
of the land, and of thofe claiming under 
him, continued for the time of fuch payment 
of the rent, to the time of the diftrcfs, is a 
feifin in order to continue the payment to the 
lord i for out of the yearly profits he ought 
to have made the payment demanded,— 
s Co. 54. a. Therefore it is not like the cafe of any 
''*^ * ' real aftion, where they lay the feifin within 
the time of limitation, and that they were 
difpoffcflred j for in fuch real aftions the 
count fuppofc's the demandant is out of 
poflcfiion of the thing to be recovered. 
But in the avowry, the lord fuppofcs his 
feifin to continue, until thp very a&ual 
taking of the • diftrefs ; and therefore- the 
lord need not alledge his feifin to be within 
forty years, according to the ftatute of li- 
mitation, when the lord fuppofes himfclf 
ft ill feifed, even at the very day of the 
avowry, and that this diftrefs is the vcfry 
colleftion of the rent bf which he is in 
poflVfllon. If he were not in pofleffion the 
diftrefs would be unlawful; for if the lord 
had a right to the fervices, yet if he was 
not actually feifed of them, he muft be 
put to his writ of cuftoms and fcrvices, 

before 
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before he^ can continue the ^ fcifin of the 
icrvices, in order to recover them in this 
pofleffory adion. 

When the tenant conncs in, if he docs not 
difclaim, or plead hors de Jon fee^ of which 
hereafter, he muft admit that he is feifcd of 
the eftate j though he may deny that he 
holds* th^t eftate of the lord by fuch fcrvi- 
ces, which is a traverfc of the tenure; or 
he may traverfe the feifin of the fervices 
by that particular hand by which the lord 
«an his avowry alledges himfclf to be feifed : 
— becaufe, if that feifin be deftroyed, which 
is the fcifin from' whence the lord continues 
his own poflcflion to the time of the new 
caption, there is an interruption of the feifm 
of the lord, and of his title in this pofleffory 
adion. And therefore, if that feifin be found 
againft the lord, he cannot recover in reple- 
vin, bccaufe he is out of poffeflion ; but is 
driven to his writ of cuftoms and fervices, 
in order to recover the feifin. 

If the lord avows for rent on a gift in ^^- ^J^ 
tail, or leafe for life, or years, there the Bro'Abr.Vit. 
lord lays, that he, or the perfon from ^^'*'''^^- 5^ 
. whom he claims, was feifed in fee of the 
land itfclf, and that he, or fuch perfon 
made fuch demife or gift; and by this 
method the lord continues his right to fcize 
the diftrcfs. 

And here plainly the lord continues liia 
fcifin to the very time of the diftrcfs ; be- 
caufc his tenant was feifed of the very land 
itfclf, in order to raifefuch rent, and pay 

ic 
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It to him by the original ftipulation ; and 
therefore the felfin of the tenant was all 
along the feifin of the lord, and maintains 
his poffeflion in order to take pledges for 
his rent. 

But if fuch gift in tail, or Icafe for life 
or years, were made before the iftatute of 
limitations, and there had been no feifin 
continued, there the ftatutc of limitations, 
may be pleaded in bar,— becaufe the words 
and intention of that ftatute are to bar fuch 
antient rights, where the lord had nat aftual 
feifin within the forty years. 

SC0.61U If a man makes a grant of a rent-charge, 

^I'^^s^l^* there the feifin of cftate is laid in the tenant 
Brownu 169, of the land, and it is the deed that gives 
*^°' him' feifin of fuch rent, or the power to get 

it. And there if th^ tenant cannot deny 
the deed, if the commencement of it be 
within the aft of limitation, the grantee's 
power of diftraining will thereby appear, 
and his right to continue the poffcflion un- 
der that deed. 

And if any other aftual feifin had been 
required by the law in cafes of leafcs, gifts 
in tail, or rent-charges, the lord would 
have no compulfory means to acquire fuch 
rent at firft, without the tenant's voluntary 
payment, which had been to elude fuch 
leafcs, gifts and deeds; and therefore the 
ftatuce of limitations does not extend to 
fuch leafes, gifts or deeds of rent-charge, 
where the law, before the ftatute, required 
no feifin at all neccfiary tobe alledged in 

the 
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the avowry ; fince, as is faid, the lord and 
grantee continue the poffcinon of fuch rents 
without adual feifin, and the ftatutc haili 
not altered the law in that particular. 

If A. be pofleffed of a term of years, 
rendering rent, and diftrains the beafts of 
a ftranger for an arrcar of this rent, it is 
not fufficicnt for A. in his avowry to fay 
generally quod poffifjfionatus fuit of the locus 
in quo \ becaufe A. Jiaving taken the beafts 
of a ftranger, he muft (hew by what title 
he took them j ami this cannot be done ^ 

without alledging a feifin in fee in his lef- 
ii^Xy in order to (hew a right in himfclf to 
diftrain* 

If A. Icffee for years, lets for years to 5. 
by deed indented, and diftrains B. for rent, 
it is fufficient for him in his avowry to fay 
quod pojfejfwnatus fuit and leafed to B. by 3Le?. i4«. 
deed indented i foj- then B. will be eftopped 
to controvert /i's title to the land durin^^ 
che leafc ; though fi. had taken a leafe of 
his o\«rn land from A. But if the leafe were 
by parol, then it feems he muft alledgc the 
feifin in fee 5 —becaufe taking the property 
of another, and there being no eftoppel 
in the cafe, whereby the plaintiff in reple- 
vin cannot controvert the right of /L to 
the land, it it^rc\s thatyf. muft fliew a right, 
or elfc he cannot maintain the taking of 
another's property. 

[But now by the ftatute of ii G. 2. r. 19. 

/. 21. reciting that " great difficulties often 

*\ arife in making avowries or conufance 

** upon 
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" upon diftreffes for rent, quit-rents, rt^ 
** liefs, heriots, and other fervices," it is 
cnafted " that it (hall be lawful for all 
defendants in replevin to avow or make 
coaufimce generally, that the plaintiff in 
replevin, or other tenant of the lands and 
tenements whereon the diftrefs' was made, 
enjoyed the fame under a grant or demife 
at fuch a Certain rent, during the time 
wherein the rent diftrained for incurred, 
which rent was then and ftill remains duc^ 
or that the place where the diftrefs was 
taken was parcel of fuch certain tenements, 
held of fuch honor, lordfhip or manor, 
for which tenements the rent, relief, hc- 
, riot, or other fervice diftrained, was at the 
tinie of fuch diftrefs, and ftill remains due; 
without further fetting forth the grant, te- 
nure, d<;mife, or title of the landlord, lef- 
for, or owner of fuch manor. 

awiif.a.14. « This ftatutc was made for the benefit of 

landlords, and toi prevent tenants from put- 
ting them to trouble, by prying into titles 
and picking holes in fettlements and wills, 
and alfo, to remove the difficulty the land- 
lord was under to recover his rent when the 
eft ate was in mortgage.'* 

% Ltttw. 1492. If a termor diftrains the beafts of another 
Canh?V^** ^a^^S^ ff^/ant, and the owner of the beafts 
2 Mod. 70. brings his adtion of trefpafs or replevin, it 
See^F^rt. 156, is not fufficicnt for the termor in his juftifi- 
Saiic 643. cation or avowry to fay quod pojijjionatus fui^ 
'*'**^^' generally; {a) becaufc where the termor 

" (a) According to the modern precedents, it is iuffi* 
ciem to fliew a poffeflion. Vide 3 Wilf. 21. PL Aff. 485* 
Morg. Free. 638. Ld. Raym. 322. n, 4th edition. 
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takes the beads tbcmfelvcs fqr the damages, 
iic muft fet forth . by what right or title he 
took theiDj for he cannot feize another's 
-beafts for any damages done to that which 
doth not appear to be his rightful pofleflion 
.or property; and therefore the termor to 
juftify this caption in trefpafs^ or in his 
avowry, where the proprietor feeks arefti- 
tution of his beafts by replevin, muft al* 
ledge the ieifin in fee in his lellbr, and fo 
derive a title to himfi^lf. 

[In trefpifs, I believe quod pojfeffionatus 
fuit^ is fufficicnt] 

** Where thcaftion is tranfitory (as trefpafs l^^^p^ 
for taking goods), the plaintiff* is foreclofed s £<>• <9* " 
to pretend a right to the place, nor can 
it be contefted upon the evidence, who had . 
the right \ therefore poITefllon is juftification 
enough for the defendant ; and it is fufEcient 
for him to plead that he was pojfejfed of the 
place called Blackacre^ and that he took the 
goods damage feaJarU there, .without fhewing 
any title. But it is otherwife in trefpals 
quareclaufumfregit^ becaufe there the plain tiflF 
claims the clofe, and the right may be 
contefted." 

But if the avowant for damage feafant ^^-^^'^ 
alledges tbe locus inqu$ to be )m /obmiS ciift'tkatr. 
Uberum tenementumy that is fufficient without $^ 
alledging the feifin in fee; for the quan- D^erz7i['^b. 
tity of the eftate is not material where the 
avowant poflcffc? jurefroprioi for he hath Brown'tiSntr. 
ihewn enough to entitle him to the cap- IS'^t^m .,* 
tipn. It the locus in quo be his Itperum tene^ 475- 
N mentum. 
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mentutn. {a) But the Icflcc that pofTefres no* 
mine alieno hath no more than a precarious 
pofleflion, which is either good or bad ac- 
cording to the eftate of him in whofe right 
he pofleflTcs; and therefore if he doth not 
fhew an eftate to entidc himJelf to the 
caption, he doth not fhew any right to take 
them at all : for it Covers the right only to 
Ihew a term, and not a freehold out of 
which it is derived. It is only the free- 
holder, or his bailiff, or perfon deriving 
under him, that hath authority to take ano- 
ther man's beafls upon the foil ; for a ftrari- 
ger that is no bailiff of the freeholder is 
' a trefpaffer, if he doth itj and therefore 
if a perfon doth not fhew in his avowry 
that he doth it in his own right, or by 
whofe right he doth, he fliews no right 
at all to take fuch diftrefs. 

But if the termor inftead of taking the 
beafts into his own hands for a compenfa- 
tion of damages, fhall recur to the law to 
have amends by aftion of trefpafs quare 
claujum f regit, fince here he comes to the 
law only for a compenfation for the damages 
done to his poffeflion, he hath nothing to 
do but to (hew his poffeflion, unlcfs the de- 
fendant Ihew a right to the land itfclf. 

crift.642. If the grantee of a rent-charge avows for 

Hob. 18. Yixs rent, he muft alfo alledge a feifin 'in 

{a) In in avowry for damage feafance, it is fufficicnt 
for the avowant to ttate that he was feired as of freehold. 
R. ace. Ow. 51,2 Wilf. 269. PI. Aff. 471, 475. Mor- 
gan Prec. 6co. To ftate generally that he was feifed, 
not. Ld. Raym. 33 3^ 4th edition in marg. 

fee- 
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fcc-fimplc in his grantor of the lands out ^^^\' gg' 
of which the rent iffucs} for this being aisl^*'^* 
rent not arifing from any tenure, doth not 
turn on the rule that governs the feudal 
ferviccs. The reafon is, that the avowry 
being 'in the nature of a declaration, the 
avowant, as all other plaintiffs .in other ac- 
tions ought to Ihcw to the court, that what 
he fues for is fubfifting, and this he doth not 
do unlefs he alledges a feidn in fee in the 
grantor; fdr if the rent-charge was granted ^»*^WciiG.«. 
in fee by a perfon who is only tenant for life, Iku'i^s^*' 
the grant determines by his death; and there- 
fore the grantee ought to Ihew to the court 
that his gr^nt has ftill a continuance; which 
is bcft done by alledging a feifin in fee in the 
grantor, and this feifin in fee in the grantor 
is traverfable. 

If tenant in fee leafcs for years, rendring Saik. s6«. 
rent, and brings an adbion of debt for the ar- 
rear of rent, he need not alledge any feifin in 
fee in his declaration; becaufe the aftion of 
debt arifes from the contraft of the parties, 
and was not fubftituted by the feudal law in 
the place of forfeiture ; and therefore in debt 
for rent, the leffor only declares quod cum 
demifit fuch lands to A. for fuch a term, ren- 
dering fuch certain rents, by virtue of which 
denilfe A. entered, ^c. 

But where in debt for rent the plaintiff fues ciift* aas* 

AS ASSIGNEE OF THE REVERSION AND RENT, 

it feems by the precedent, that he muft al- 
ledge a feifin in fee in the leffor; becaufe 
fince the plaintiff did not demife himfelf, he 
mud (hew who did, and that the reverfion 
N 2 came * 
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cam^ by fuch aflignnient to him, in order to 
make his title to the adlion. For it feems 
abfurd that the plaintiff fbould fay, that the 
firft leffor granted the reverfion to him, with- 
out firft ihewing that he bad ic in himfelf. 
Hence it (hould feem to be neceflary even in 
debt for rent, to alledge in this cafe sl feilin 
in fee in the firft leffor, for he doth not 
come in as a reprefentati^e of the contraAor, 
but as affigneeof the reverfion; and therefore 
muft fhcw the particular eftate of the rcyer- 
fioner, * 

Sid. 10. ao. In avowries there muft be always a place 

Hob, i6. 'certain mentioned where the caption was; 
as the avowant muft admit the caption to be 
in the place mentioned in the declaration, in 
order to fhew the caufe of taking it there; 
for if the avowant (hould lay the taking in 
another place than the plaintiff hath done, 
without traverfing the place mentioned ia 
the declaration, this would be altogether bad : 
becaufe the avowant neither confeffcs and 
avoids, nor traverfes the declaration, and 
therefore fuch plea is nugatory, and not to 
the purpofe. 

Lutw. Ti%j. " But if the defendant avows the caption 

4th cdl?!^ ^^*' in parcel of the place mentioned in the decla- 
ration, without giving it_^a particular name 
or defcription, no objeftion can be taken to 
it unlefs upon fpecial demurrer.'' 

crorj!c.^37i. Where a man avows in his own right, the 

wheadonT. ' form is quod bene advocat capiionem et jujle^ 

«»««* (^c. — Where he makes conusance in right of 

another, he fays, bene cf^novii capionem^ £s?^. 

Though 
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Though this be the regular form, yet it hath 
been held upon deniurrer, that where the de- 
fendant avowed in his own right by bene cog-^ 
movit captionem^ '(^c. it was well enough; 
becaufe the avowry is a confelTion of the cap,- 
tion, which both the words advocat and cog-- 
novil do confefsi and avoids the injuftice of 
fuch caption for the reafons mentioned in the 
avowry. 

If the defendant avows for rent being in ^f^ ^ 
arrear at Mtcbaelmas, (^ tempore captttmsi'^ Cr0.jac.aS3. 
this is gogd, though he doth not lay, quod 
adbuc a retrb exiftit : for the avowant avoids 
the injuftice of the caption, if he fhews that 
the rent was in arrear at the time he took 
the beads. Nor is he obliged to fay quod 
adhuc a retro' exiftit^ toexcufe himfelf from 
an unlawful detention; becaufe, after the 
beafts are once impounded, no fubfequent 
tender or payment can make the detention 
unlawful in this aftion. 

In an avowry by hufband and wife in right 5]Ji/****|^' 
of his wife, for arrears of a rent-charge in- Buift!*i3V^'' 
curred before the coverture, the avowry 5-c. 
concludes, '< and becaufe at Michaelmas, &r. 
20 1. was in arrear and not paid to the bujband 
and wifii be diftrained and avows, &?r/* It 
was objeAed, that by his own Ihewing the 
arrears were not due to himfelf and his' wife, ^ 
and therefore the avowry ill j but the objec- 
tion was over-ruled, becaufe if he had faid, 
^^for aol. arrear be dfjirained,'^ that had been 
good, and the reft was held furplufage. 

If one avows as adminiftrator for arrears Hob. lofr 
of a rent-charge, where he may claim the 
N 3 arrears 
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arrears in his own right, and it appears that 
the avowry is not fo framed as to entitle him 
to the arrcaf-s as adnniniftrator, yet the avowry 
is good; — becaufc where there are two 
titles fet forth in the avowry, and only one 
fufFciently allcdged, that one title only gives 
hini as good a fight to the rent as both, and 
therefore he ought to recover, and the 
avowry as adminiftrator Ihall be furplufagc. 
As if a rent-charge be granted to the hufband 
and wife during the life of the wife, and the 
hufband dies, and the wife avows as admi-" 
niftratrix to her hu(band, where £he fnight 
avow jure froprio^ yet (he having a title to 
it in her own night by the grant; the avowry 
is good. 

Saund. iSx. jf ^ man avows' for an entire rent, where 

Puppar. it appears that he hath title only to a 

CroEifz? moiety of it, the avowant cannot recover; 

340. 637', 651. becaufe he hath not avowed according to 

Cro.^'car. 154. ^^^ circumftanccs -of his cafe, and therefore 

Raft. Entr. cannot niake out his title as he hath laid it, 

ifo^Abr. 320. Suppofe A. and B. were joint-tenants of a 

»Lytw. i»ii. rent, and A. diftrains and avows for the 

Garth. 329. wholc, this avowry is bad j for ifitfhould 

(land, and A. Ihould recover his moiety, 

then there muft be two fuits for one joint 

demand, which would be vexatious and 

abfurd. And in this cafe the avowry and 

aftion of debt (land on the fame rcafon, 

and agree. 

cidi.^364. ^^ llkewife coparceners muft join ift avow- 

ry i therefore if one joint-tenant or coparce- 
ner diftrains alone, he muft avow in his own 
right and as bailiflf lo the other. 

if 
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If in the avowry the Icffor avows for only ^w. Car. 104. 
part of an half year's rent that is due, and cro.'j«c498. 
doth not (hew that the rcfiduc is fatisficd, 4Mgd.4oa. 
fuch avowry i» ill$ becaufe where a certain 
rent is due it mufl: be demanded at once ; 
for if part only fhould be demanded, and 
the refidue not appear by the avowry to be 
facisfied, and the avowant fhould recover 
that part which he demands, he may then 
tnultiply fuits by fuing for part of his rent 
at one lime and part at another, which is 
againft reafon, and the end and policy of 
the law. And in this alfo, the avowry 
and action of debt for rent, agree. 

" So if a tenant holds fcveral parcels of9.oitnt. 
land of the fame landlord, under diftinft S5f ' ^^• 
demifes, the landlord cannot avow taking Caf- temp. 
one entire diftrefs for the rent of all/' Harfw. ,45^, 

" An avowant in-feplevin may abate his com.4a: 
own avowry for part of the rent diftrained ^ 
for, iefore, but not after, judgment: and ' ■y«'»55' 
if an entire judgment is given thereon, it 
(hall be reverfed in tctoJ' 

' If executors avow on the 32 H. 8. c. 37. cro.Eiu. 
for the arrears of rent in fee granted to w-^ ^ 
the teftator, they mufl: fhew that the lands wuioughby 
liable to the rent-charge continue in the 
hands of the tenant or purchafer in whofe 
time the rent fucd for incurred; becaufe, 
this remedy being given by the ftatute, the 
method prefcribed by the ftatute muft be 
obferved, 

** But in the cafe of Heel and Bell, where an Ld. Raym. 173. 
exception was taken to an avowry that the ♦ ^^r 
N 4 defendant 
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defendant bad not averred that the plabe 
where, i^c. vfa% in the feifm of the plaintiff 
before the arrearages" incurred, and that the 
J)lamtifFhad not claimed by, from, or under 
him who was tenant, the court held that 
iuch an averment was not nectflfary, par- 
tieularly if the avowiant ftated that the graoti^ 
tor was feifed in fee." 

• M«i.4«5. In an avowry for a heriot, the avowant a^ 

bailiff to J. S. bene cognovit captionem 4nje^ 
riorum frddiBtorum in priediSo iocoy without 
^ying, tempore quoy &ff. and yet held good 5 
becaufe the acknowledging the caption as 
fct forth in the declaration, admits it to 
be at the time laid there. 

Lit- Sea. %if. If two tenants in common diftrain for 

^^^•j*f^" ^^ rent, they muft make feveral avowriesi 

* becaufe they claim the rent and revcrfion 

by different titles, and therefore muft fcvc- 

rally fet them forth in diftinA avowries. 

Harrifonv. <' So if One tenant in common diftrains for 

sTtm his fhare of the rent which has been paid 

Rtp. 2^. to the other tenant in common, after notice 

given to the terre-tenant not to pay it to 

the other, he muft avow upon his feveral 

title." 

^^ '^' ** ^^ ^^^ pcrfons diftrain an ox, or an horf^^ 

and arc obliged to make different avowries, 
both avowries muft abate ; becaufe if both 
Ihould Ihcw caufc to have return, the court 
could not give judgment for both, and 
therefore neither can have it. 

■ ' ■ i» 
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In an avowry for heriots, you cannot *^^**J»^ ^^ 
avow for a heriot generally^ but you muft i^b. ijt ^ 
avow for the bcft beaft pr the two beft 
beafts of the tenant, as the cafe is-s for 
otherwife the plaintiff would be oufted of 
his plea in bar, that the tenant left no 
beafts. 

** The avowant muft juftify and Ihew a 
good tide in omnibus, that it may appear 
that he had authority to diftrain, before he 
is entitled to a return/' 

** Thus where one of two defendants avowed BngUA ▼. iw 
the taking the catde damage feajant as tenant Twllfta^x. 
and occupier of a mefluage under a pre* 
fcriptive right of common for all pccupiers 
of meffuages, it was held that the right of 
common being laid in the occupiers only, 
where it was neceflary to have fet forth a 
tide, was bad, and on that account the 
jndgment was arrefted/' 



IL Of the feveral Fleas to Avowries. 

Though the avowant may now by the %t h- «* c s^; 
ftatute avow as in lands holden of him and ^- 3* 
within his fee and feignory, yet it is pro- 
vided by the faid ad, that the plaintiffs 
and defendants in writs of replevin and fe- - 
cond deliverance ihall have like pleas and 
like aid-prayers in all fuch avowries, conu^ 
fances and juftiHcations, as they might have 
had before, and as though the (aid avowry, 
conufance or juftification had b^n made 
after the due order of the common law, 
pleas of difclaimer only excepted. For 

this 
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this rcafon, and becaufc the lord is ftill 
left to his avowry according to the com- 
mon law, ic will be ncccflary to conCdcr 
the fcvcral anfwcrs and pleas that at com- 
mon law might have been made to the 
avowry j and herein, 

I. Of the difclaimer, 

2* Of the plea bors de Jon fee. 

3. In what cafes the tenure was traverfablc* 

4* In what cafes the feifin of the fervices 
was traverfablc. 

5. ^' Other pleas in bar to avowries for 

rent." 

Of the Difclaimer. 

Raft.Ent. ^^^^j ^^^g \^ J3 jq \^ obfcrved, that at 

ik)a.piac'. 133, common law the avowry was always upon 
fome certain pcrfon, and if fuch perfon 
claimed or pretended no right to the te- 
nancy, he might have difclaimed. By fuch 
difclaimer he denied to hold the tenancy 
of the land at all. It was a renunciation of 
his homage and fealty, and that he would 
not hold of the lord upon any terms. And 
therefore the lord, on fuch difclaimer, 
was entitled to the reftitution of the land 
irfclf, which was originally given for the 
fervices avowed for ; and in order to bring 
back the land itfelf, the lord had a writ of 
right, fetting forth the proceedings in the 
replevin, and fuch difclaimer. Hence we 
may fee the reafon why there could be no 
difclaimer to any avowry on the ftatute of 



Co. Lit. Z02 

a. a68. b. 
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H. 6. — becaufc the avowry on the a6t is not 
on any perfon certain, but on lands within 
the lord's fee and feignory; and therefore 
whoever takes up the defence to fuch avowry 
muft be only a perfon concerned in the te- 
nancy J becaufe iif an entire ftranger fhould 
take up the defence, and be allowed to dif- 
clainn, the lord could not have return of his 
diftreis, but muft take his writ of right for 
the lands themfclves ; and in the profecution 
of that writ he could not prevail, as the 
rightful tenant would appear to bar him, and 
fo the lord be difappointed both ways. 

But a difclaimer cannot be where a man Do^Piacxsij 
levies a fine of a feignory, and the conufec '3»- 
brings a per "^ quic Jervitia to have the at- 
tornment of the tenant; becaufe the lord 
will not be entitled to the fervices, or to the 
land itfelf in cafe of a difclaimer, until he 
hath poffeffion of fuch fervices by attorn- 
ment; therefore the tenant in the fer qua 
Jervitia Ihall not difclaim, inafmuch as the 
lord, upon fuch difclaimer, cannot have a 
right to the land itfelf. But whenever the 
lord is in poffeffion of the feignory, and pur- 
fues his right for the fervices by replevin, cef- 
favity or the like, there the tenant may dif- 
claim; becaufe the lord on fuch difclaimer 
Ihall have the land itfelf, which was originally 
given for fuch fervices, » 

Here it is to be noted, that the tenant Ooa.Pi1e.13*. 
muft be a perfon capable of the aft of dif- 
claimer; tor if he be an infant, fuch dif- 
claimer (hall not turn to his prejudice, by 
reafon of his indifcretion. 

So 
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Doft. piaciji. So wh^re the tenant is feifed of the lands 
'^*' in right of another,, in order to preferve fuch 

rights and therefore the difclainner of the 
abbot fhall not hurt the church, nor of the 
hufband, the wife ; becaufe they are intruded 
by law to defend the right of the tenancy^ 
and not to dcftroy vu 

lteft.puc.133. If there be a lord, naefne and tenant, and 
the mefne difclaim the right of the mefnalty^ 
the mefnalcy is extinct ; and the tenant holds 
of the fuperior lord, as the mefne held over; 
for here, by fuch difclaimer, the lord cannot 
have poiTeOion of the land, becaufe the te- 
nant's intereft therein by the dilclaimer of 
another cannot be hurt $ but the lord comes 
nearer the tenancy by fuch difclaimer, be- 
caufe, if the tenant dies without heirs, the 
efcheat of the lands is immediate to the lord 
and not to the melhe. 

i>o€i.phc.i33. In % fermtdon which the ftatute ie dmns 
Co. utu 362. Yi^Cci given to recover the lands and not da- 
mages, if the tenant difclaim, the demand- 
ant (hall recover the land itfelf immediately; 
but in an affize and writ of entry, where the 
demandant feeks damages as well as the 
land, it is not enough for the tenant to dif- 
claim, becaufe then every difleifor, when 
the adion is brought againft him, would 
difclaim, in order to fcreen himfelf from 
damages; but the demandant, notwitb- 
ftanding fuch difclaimer, may aver that he 
was tenant of the land, in order to have bis 
damages.. 

If 
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If a precipe be brought againft two, and Doa,Piac. xji. 
one difclaim, the whok frank-tenement vcfts 
in the other. But if one pleads non«tenure, 
the whole does not veft in the other; becaufe 
though the 0ther be not feifed of them, yet 
a right may remain in him, and his {heading 
that he doth not bold the lands, doth not vcft 
the right in another. 

If one disclaims, and the other pleads non- Doa.piac^t34* 
tenure, the demandant may enter into the 
whole?— becaufe by the difclaimer of one, 
the, fcnancy.lhall not veil in the other, who 
hath no feifin againft his own plea of non- 
tenure; and therefo]:e the demandant's right 
of entry is open to him. 

If a precipe be brought againft two, and Doa.PUc.13i1. 
one makes default after default, and the 
other difcUiims, the demandant ihall recover 
the whole ; becaufe the default bars one, and 
the difclaimer the other. 



Of the Plea of Hors dijon Fee. 

As the tenant may difclaim, io he may Rdft. But. 5SS. 
plead extra feodunii and fuch plca doth not ^;^^i^^^^ 
amount to a difclaimer; for if they (hould the^ea. 
conftrue the plea of extra feodtan to amount 
to a difclaimer in all casss, then thofe te- 
nants that were boundaries of manors, would 
be exceedingly harraiTed by the neighbouring 
lords. And therefore as the tenant might 
difclaim, which is an entire renunciation to 
.^hold of the lord, and whereby the tenant dif*- 
claims to pay thofe fervices as the price of 

the 
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the land itfelf, fo he may plead bors de Jon 
fee I — which is taking; upon him the ftatc of 
the land^ and acknowledging to. hold by fuch 
fcrviccs, if he be within the feignory of the 
lord. For in this plea he doth not renounce 
the fervices, for that is the plea of difclaimer, 
but he ukcs up the land under the fervices 
the lord demands of hirti, and owns them a& 
the price bf the land, in cafe the lord be en- 
titled to fuch fervices. And therefore the 
tenant may plead extra feodum as well as dill 
claim in replevin} becaufe he may (hew that 
he is willing to hold by fuch fervices, in cafe 
the lord be entitled thereunto^ 

DBd.piac.2z6. If the lord brings a writ ofmort d'aunceflot 
for his fervices, the tenant cannot plead hors 
defon fee\ becaufe there the lord makes title 
in his writ, and the tenant mull anfwer to 
the title fet out in the writ; therefore he 
cannot plead generally, out of his fee, for 
that doth not anfwer the title in the writ : but 
he mud plead that the plaintiff's anceftor did 
not die feifed, which goes to the title in the 
writ. 

Doa.Piac.«i6, If the lord in replevin do not avow upon 
ii7. his VERY tenant, but upon a ftranger, fuch 

^^•^^•'- ftranger, when he comes in, may plead that 
he him'felf is extra feodum \ for having never 
held of the lord, the lord cannot maintain 
his avowry ; the lord cannot fay that he held 
of him, if the tenant never was in his homage. 
This plea of hors de fon fee is the only plea 
that a mere ftranger to the avowry, yet made 
party by aid prayer ^ may plead in abate- 
ment of the avowry. 

But 



THE LAW OF REPLEVms. ijM 

But to explain this matter fully, we muft ^^^^^^^ 
confider the ancient avowry of the lord upon 
difleifins comniitted. On fuch difTcifin, the 
difleifor did not become tenant to the lord^ 
(not even if the lord had' accepted rent of 
him) fo as to prevent the diflcifee from con>- 
pelling the lord to avow on him ; though by 
fuch acceptance of rent the difleifor was 
eftopped to fay, he was not his tenant ; and 
the lord quoad him was alfo eftopped from 
faying, that he was not his lord. So that if 
the difleifee died without heirs, the lord . 
could not enter into the tenancy, having al- 
ready, by his own accepunce of the rent, 
admitted the land to be full of another: but 
between the lord and difleifee, there was no 
eftoppel at all : becaufe the difleifm being a 
tortious aft, if the lord did collude with fuch 
difleifor, that Ihould be no prejudice to the 
difleifee. And it was often ufual on fuch 
difleifins, for the lord to obtain more rents 
from fuch difleifors ; and when the difleifee 
came to take pofleflion and put in his beads, 
the lord would diftrain the beafls of the dif- 
feifee, and avow on the difleifor for the rents 
that he had accepted from him. Now on 
fuch avowry of the lord, it was a dangerous 
plea for the diflcifee to fay, that ** the difleifor 
was out of the fee of the lord," becaufe the 
acceptance of fuch rents and fervices from 
the difleifor brought him within the lord's 
fee; and therefore the diflcifee was compelled 
to (hew the fpecial matter, that he was very 
tenant to the lord;— that he had paid the fer- 9Co.2i.a. 
vices, or tendered them, that were due ; and 
that the lord ought to avow on him: the 
which was in abatement of the lord's avowry, 

becaufe 
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beqaufc it deftroycd that avowry upon his 
beads for the fcrviccs -which the lord had ac- 
cepted from the diflcifor, and compelled the 
lord to avow the caption of his beads for the 
tenure th^t w,as really due from the diffeifcc 
to due lord. But as an inducement to th}s 
he was obliged to (hew that the rent was ten-* 
dered, or not in arrear, that the injury might 
appear on the lord's fide^ and that he did not 
accept of another for want of payment .from 
him: and as the dideifee might have entered 
himfelf and put in his beads, fo he might 
have let to another, who might likewife put 
in his beads 5 and then if thcTord had avowed 
upon the difleifor, fuch ledee might have 
ihewn, that there was a very tenant, the dif- 
feifee who had paid or tendered the rent to 
the lord, and had made a leafe to him who 
put in his beads which were didrainedt Fqr 
the leflce, who Jcept poffefTion for the dif^ 
feifee, had the fame privilege that the dif- 
feifee himfelf had, to plead this fpecial 
matter j becaufe he ihould not be liable to the 
fcr vices unjudly accepted from fuch diflcifor; 
and he had a right to fray in aid of fuch dif- 
feifee, that the difleifee who had the tide- 
deeds of the land, might be brought in to 
make out his right; or, if he fail, that the 
leflce might have the writ de fkgiis acquie^ 
tandis againd fuch leflfon 

90».2o. So it is,' if the very tenant in poflVflion 

made a leafe to ji. for years^ and the lord 
had didrained yf. and avowed upon a mere 
dranger;— ^. might upon fpecial matter, have 
prayed in aid of the leffor, and by that means 
have brought him in to defend the tenancy 

from 



\ 



THE LAW OF REPLEVINS. 193 

from the diftrefs of the lord, by compelling 
the lord to avow upon the leflbr : for A. 
being only a termor cannot plead the pay- 
ment of the rent and fervices without his 
leffor, who is the very tenant; and when the 
leffbr is brought in, if the fervices are really 
done,- that abates the lord*s avowry. If 
they arc not performed, the lord (hall havfe 
return of his pledges, but then A. hath a re- 
medy over againft his leffor by writ di plegiis 
acquietandis. 

But if the diffcifor had died feifed, and the Co. Lit. 262. ^ 
lord had accepted rent from the heir of the 
diffeifor who came in by title, the lord was 
obliged to avow on fuch heir {d)\ and the 
entry of the diffeifee, or the right of putting 
in his'beatls, or demifingto his tenants, was 
taken away ; and then the diffeifee was not very 
tenant, nor could he compel the lord to avow 
upon him until he recovered his. right in the 
real aftion. Lord Coke fays, the feoffee of 
the diffeifor is in the fame condition with the 
heir. ^\M quare of this, unlefs it be in an- 
tient times, when a feoffment was conftrued 
to toll an entry, as well as a defcent. 

When the lord avows upon a ftranger, and ^ 
takes the beafts of a ftranger, who is neither 
very tenant nor leffee of the very tenant, fuch 
ftranger can plead nothing but hors de Jon 

{a) But the opinion of the 48 E. 3.9. feems to the 
contrary, becaufe when the tenant 'pleads the diireifin, 
to compel the lord to avow upon him, it is (Irange that 
the lord, by his own ad of^ncceptance, fhould maintain 
his avowry, and deftroy the'^foudal contrarts. Gilb. 
Ten. ^4, 65. cit. Co. Litt* 268, a. 13th c4ition'. 
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fee\ becaufe he hath nothing to do with the 
right of rent, fmce the avowry is not on the 
very tenant. But fuch ftranger may difen- 
gage himfelf by the plea of bors de Jon fee j 
becaufe the lord hath not fhewn juft caufe of 
caption of fuch beafts, if he hath not main- 
tained his avowry by proving fuch fervices 
are due from thd perfon he avowed on. 



When the Tenure is traverfable. 

3 Co. 33. ^9. ; And this is when the tenant doth not entirely 
Cro.*^EUz "^^^ withdraw himfelf out of the homage of the 
lord, but doth not admit the fame fort of 
fervices as the lord hath avowed for. As if 
the lord avows for fealty, rent, and fuit of 
court, and alledgcs feifin of all; if the fer- 
vices were really but fealty a^nd rent, the te- 
nant in fuch cafe may travcrfe the tenure;— 
that is, he may admit that he holds by fealty 
and rent, and as to the rent that there is no- 
thing in arrear, and traverfe the tenure with 
an abjque hoc that the tenancy was held by 
fealty, rent, and fuit of court, modo ^ formd 
fradiSidy iJc. And in this cafe, though the 
avowry had been only for rent arrear, yet if 
the tenure thus travcrfed be found againft the 
lord, he (hall not have return, becaufe the 
point in iflue is found againft him. The rea- 
ion is, becaufe the tenure is the lord's title^ 
and the lord muft fet forth his title as it really 
is; and therefore if it be by knight's fervice, 
he muft fet forth by knight's fervicc; if it be 
by fealty only, he muft fet it forth fo; if it be 
by fealty and rent, he muft fet forth in that 
manner ; and if the lord fails in making out 

the 
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the title he hath fei forthi there is an end of 
the lord*8 avowry, bccaufe he doth not prove 
the tide he hath alleged. But if the lord fets 
out a title by 10 s. rent, the tenant cannot 
fay that he holds by 5 s. abfqiie hoc that he . 
holds by 10 j.; becaufe the tenant holds by, 
rent- fervice, whether more or Icfs, and the 
quantum of the rent doth not alter the naturd. 
of the fervice, whether it be lefs or niore. . 
And after the ftatute o^ quia emptor es the fer-: 
vices were lubdividcd, but the tenure re- 
mained the fame; and therefore it would have 
been a dangerous thing after the ftatute, when* 
the fervices were fubdivided and apportioned 
by the alienation of the tenant, to have fuf- 
fered the tenant to have traverfed the quan- 
tity of the fervices, which were more or Icf* 
according to his ihare of the land. They al-i 
lowed him to traverfe the feifin, as is faid 
hereafter, becaufe the lord could not recover 
more of him in replevin than the fervices o£ 
which he was fcifcd. 

But the WHOLE TENURE IS NOT traverf- ^ Co. 35. a. 
able; as in the aforefaid cafe, the tenant Do^-Piac.3iS. 
cannot plead that he holds the tenancy of a 
ftranger by fuch fervices, abfq\ hoc that h6 
holds them of the avowant: becaufe by fuch 
plea the tenant withdraws himfclf entirely 
from the homage of the lord, and where he 
docs that, his proper plea is a dijdaimer or 
bors de Jon fee. 

Where the Scifin is tratcrfable. 

And this is * where the tenant doth not 9 Co. 33. 
only take th^ eftate of the land upon him, 
, O a but 
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but admits alfo the tenure by the fame fort 
of fcrvices, and difagrees with the lord only 
in the quantity. As if the lord avows for 
lo^. rent, where the original refervation was 
only of 5 J, and the lord had obtained the 
ftifini of the los. by coercion of diftrcfs, 
the tenant may traverfe fuch feifin, and 
thereby avoid fuch encroachment in the 
avowry. For the tenant in this cafe, 
cannot plead bors de Jon fecy becaufc he is 
plainly within the homage of the lord; nor 
can he traverfe the tenure, becaufe that is 
by the fame fort of fervices as are avowed 
for. But be may traverfe fiich feifin of 
fiich ENCROACHED fcrviccs, bccaufc what 
the lord hath obtained by coercion, can be 
no foundation to ground a right upon. 
But if fuch feifin of the \os. rent had been 
obtained by the voluntary payment of the 
ta>ant, he cannot traverfe fuch feifin, nor 
avoid the payment of fuch encroached rent 
in the "aftion of replevin ^ for the tenant 
cannot traverfe the tenure for the fornrer 
realbn, nor the feifin, becaufe that iffue 
muft bc^againft him, in regard the cafe 
fuppofes the lord to te aftually feifed by 
his voluntary payment ; and therefore where 
the fingle iSue is whether the lord is feifed 
or not, it mud be agakrft the tenant in his 
pofleflbry action. 

The tenant however may avoid fuch cn-r 
croached rent by ne htjufte vexes ; becaufe 
that is a writ of right, where the mere right 
to fuch fervices may be controverted, and 
confequently the bare feifin of the fcrvices 
will not avail the lord, unlcfs they were 

originally 
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originally rcfcrvcd. For yufhen the bare 
right to the rent is in queftion^ there can 
be no reafon to compel the tenant to pay 
that for ever, which he once paid though 
voluntarily in his own wrong. So it is in 
z cejfavit brought by the lord, becaufe the 
mere right to the fervices is controverted 
in it. 

If the tenant^ inftead of fuing a replevin 9 Co. 34. t. 
for the diftrcfs taken by the lord for thofe ^^^-^t^^-^'^- 
encroached fervices, brings an aftion of 
trefpafs againft the lord, there the fcifin 
(hall not conclude the tenant. So in an 
affife or writ of rejcousy brought by the 
. lord ; becaufe if the lord hath really no 
right to the encroached fervices the lord is 
punifhabk as a trefpaifer for taking the 
tenant's beads; and when there Is nojuft 
caufc of caption the tenant may refcucj, 
and if the lord bring a writ of refcous^ the 
mere right to the fervices will come in 
queftion; and if that appear againft' the 
lord, the tenant hath a right to refcue the 
beaits diftrained. 

But even the traverfe of the fcifin in the 9 Co. 34- «• 
avowry is to be underftood with thcfe re- 
ftriftions. 

For I. The iflbe in tail may traverfe the Doa.piic.jiS. 
fcifin of fervices of the fame nature, though 
the lord had obtained fuch fcifin by the 
voluntary payment of the donee in tail j 
becaufe the donee, during the continuance 
or the intail, cannot charge or incumber 
the lands intailed^ fo as to bind or aifedt 
O3 the 
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the iffue ; and for the fame reafon the fuc- 
ceflbr of a bilhop or prior, fhall travcrfe 
the feifin of the encroached rent given 
by the voluntary payment of their pre- 
dcccflbrs, 

o Co. 34. a. 2 . So the VERY tenant fhall travcrfe fuch 

f)o€t.piac, 318. feifin, if he hath a deed to (hew by which 
the fervices were refervcd j for the deed de- 
ftroys that title which the feifin of the fer- 
vices gave the lord, if thefe fervices appear 
not to have originally been rcferved, 

9 Co, 34. b. 3. The feifin of fervices by encroach* 

ment is not material where there is no te- 
nure ; becaufe, where there is no tenure, the 
tenant may plead bors de Jon fee^ and fo 
difcharge himfelf from all fervices. 

9 Co. 34. b. ^ If the feifin was not within the fta* 

tute of limitations, the tenant may plead 
the ftatute to defeat the feifin of the lord 
before the flatute of limitations $ for this is 
a Itatute bar to quiet men's pofiefBons 
againft ftale demands. But the tenant in 
fuch plea muft acknowledge the tenure, 
to give the lord a writ of cuftoms and 
fervices, which being an aftion of an higher 
nature, hath longer time of limitation al<- 
lowed to i( than a pofieflbry ^£tion. 

i>oe..fUz,\z7., 5. In .avowries the tenant (hall not plead 
* ""' ^^' ' ne unq j feifte di fervices generally, becaufe 
this amounts to a traverfe of the tenure; 
fince if a man had never been feifed of an 
immemorial feivice, he can have no right 
to it. And in fgch a cafe the tenure ought 

ta 
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to have been travcrfcd, which ftands con- 
fcfled in' this pica, fince he hath noi tra- 
vcrfcd quod non tenuit. 

6. The feifin is not traverfable but only 9 co. 35. »• 
of fervices for which the avowry is made, 
except a feifin be alledgcd of fervices of 
a higher nature, which include thofe in 
the avowry. As if the tenure be by ho- 
mage, fealty, rent, and a pound of pepper, 
and the lord alkdges a feifin of all ; and 
avows only for the pound of pepper ; — 
the tenant cannot traverfe the feifin of the 
rent, bccaufe it is not material whether the 
lord was feifcd of the rent or not to make 
out his demand for the pound of pepper. 
Yet if the tenure be by homage, efcuage, 
and rent, and he alledges feifin of all, and 
avows for homage which is included in 
efcuage, there, by traverfing the feifin of 
the efcuage, you traverfe the feifin of the 
homage, which the lord demands in his 
avowry. 



Other Pleas in bar to Avowries for Rent. 

*' The II G. 7. c. 19, has taken away the SyiiivanK 
plea of nil babuU in tenementis to an avowry ^'^tJ'uifl ioS. 
for Ytnt for the enjoyment of land under a 
parol demife or agreement ; that ftarute re- 
lates to parol leafcs, or Icafes in writing not 
by deed: it meant that landlords in cafes of 
difl:refs for rent, where there has been an . 
enjoyment, fhall not, in replevin^ be obliged 
to fet out their titles in their pleadings, tho' 
they Ihould go on as far as a fur-rebuttery 
(^c.^c. and to prevent tenants from put* 
O 4 ting 



zoo 
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ting them to difficukies in recovering their 
rents under parol demifes J but if thia plea 
was admitted, it would overthrow the fta- 
tute." 



Saps ford v. 
Fletcher, 
4TemiRcp. 
511. 



Bull. Ni. Pri. 
60. 5th edit. 



4 Term Rep. 
512. 

Laycock v. 
TuiFuell, 
E. 27 G. 3. . 
cit. ibid. n. 
Bull. Ni. Pri. 
181. 5th edit. 



Vernon v. 
Wynne, 
1 H. BI.24, 
Barnes 249. 
Salk. 596. 



Hunt V. Cope, 
Co«rpw 243. 



" To an avowry for rent, by a tenant,' his 
under-tenant may plead payment of the 
ground rent which he paid to the original 
landlord to proteft himfclf from a diftrefs : 
for that is a good payment of fo much rent 
to the tenant, which is paid as part of the 
rent itfelf in refpedt of the land.'* 

" So a tender and refufal may be pleaded, 
to an avowry for rent, without bringing the 
money into court, becaufe if the diftrefs was 
not rightfully taken, the defendant muft 
anfwcr the plaintiff his damages/' 

" But the plaintifFcantiot plead a fet-ofFbe- 
caufe this adtion is founded in a tort, and the 
a G. 2. does not extend to fuch .aftions -, and 
another reafon why it may not be pleaded is, 
becaufe a fet-ofFfuppofes a different demand, 
arifmg in a different right: neither can he 
give a mutual demand in evidence^ where 
the'defcndant juftifies under a diftrefs.*' 

" After an avowry made for rent arrear, the 
plaintiff may pay the rent into court, for 
which the defendant avows becaufe the de- 
mand is certain j but not where the damages 
are unliquidated." 

" A plea to an avowry for rent in arrear 
that the defendant pulled down a fummer 
houfe, whereby the plaintiff was deprived of 
the ufe thereof, without faying that he was 

" expelled 



n 
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V expelled or put out of the fame*' is .not fuf- 
ficicnt, becaufc that would be a mere tref- 
pafs and no eviction ; though if the plaintiff 
had pleaded an eviftion in bar, the fafts 
ftatcd might have been fufficient for the jury 
to have found a verdid in his favour." 

*'If the plea in bar is inconfiftent with 
the declaration, the plaintiff mufl fail : Thus 
where the plaintiff declared for taking his Nibictv.STaith, 
goods and chattels, to wit, a limekiln, i^c. ^4!'"* ^^' 
and the defendant avowed under a diflrefs 
for rent in arrear, to which the plaintiff in his 
plea in bar replied that the limekiln was af- 
fixed to the freehold, and therefore not dif- 
trainable ; the Court held that as the de- 
claration treated the limekiln as a chattel," 
which might poffibly have been true, and 
the plea in bar ftated it to be a part of 
the freehold, it was inconfiftent with, and a 
djpparturc from, the declaration, and there- 
fore gave judgment to the defendant.'' 



1. Of the Judgment in Replevin. 

. It is already obferved that on the exccu- Co Ent. 573. 
tion of the writ of replevin by the fheriff, the ^' 
bcafls diftrained are aftually returned to the 
plairitiff, fo that he hath the pofleffion and 
ufe of the cattle pending the fuitj confe- 
quently if the plaintiff in replevin hath judg- 
ment, it can only be for damages; and there- 
fore the entry is, quod (the plaintiff) recupe- 
ret verjus the defendant, damna Jua occaftone 
fr^mijf\ Jed quia nejcitur qu<£ damna prad. 
(the plain tiff) /«/?/»«// occaftone prd>mijj[\ [that 
the plaintiff recover againft the defendant his 

damages 
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damages by occafion of the premiffeSji but 
bccaufc it is unknown what daniages the 
. aforcfaid (the plaintiff) has fuftained by oc- 
ftdBookof cafion of the premiflcs,'] a writ of imquiry 
Judgment. 203. J ^ awarded to inquire; qu^e damna prad. 
(the plaintiff) fufitnuit tarn occafione pra^ 
fnijpy quam fro mifts et cujlagiis fuiSy per ip^ 
Jum circa Je£fam Juam in bdc parte appojitis^ 
[what damages the aforefaid (the plaintiff) 
hath fuftained, as well by occafion of the 
premiffes, as for his cofts and charges by him 
about his fuit in this behalf expended.] And 
^^362. on the return of this inquifition, the plaintiff 
Saik.2oV. ' hath final judgment, quod recuperet verfus 
Co.Ejit. 575. prafatum (the defendant) damna Jua pr^d. 
* adi &c. per inquijitionem prad* in formd 

prad* comperta^ nee non^ &c. eidem the plain- 
tiff) ad requifuionem Juam pro mijis Q cuf* 
tagiis Juts prad^ per curiam hie de incre* 
mento adjudicate \ qua quidem damna in toto 
Je attingunt ad^ &C€. prad* (the defendant) 
in mijericordid.'^ — " That he recover againft 
the a/brefaid (the defendant) his damages 

aforefaid to /. by the inquifition afore- ^ 

faid, in form aforefaid found; and moreover 
— /. to the fame (the plaintiff). at his re- 
queft, for his cofts and charges aforefaid by 
the court here of increafe adjudged, which 

damages in the whole amount to /. and 

the aforcfaid (the defendant) in mercy." 

This writ oflnquiry muft be underftood to 
iffue where the plaintiff hath judgment on a 
demurrer, tfr. and not on a verdift ; for if 
there be a verdidt for the plaintiff, the jury 
on that verdift afcertains the damages that 
the plaintiff hath fuftained by th(? unjuft cap-. 
tion and detention, and alfo the cofts of fuir, 

and 
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;and then there is no occafion for a writ of 
inquiry. The judgmeht is, *^ quod (the 
plaintiff) recuperet verfus (the defendant) 
damna fradi^a per juratores prad'tilos in 
forma pradiSid ajfejfa^ nee non^ &c. — pro 
mifisy &c. de incremento adjudicatay &c.— 
And the defendant in mijericordia^'' " that 
the plaintiff recover againft the defendant the 
. dan^ages aforefaid, by the jurors aforefaid, 
in form aforefaid affeffedj and moreover 

/, for cofts, i^c. of increafe adjudged, 

fefr. and the defendant in mercy.*' 

On the other hand, if judgment be for c«^n^ sr^.^. 
the avowant on demurrer, then the entry is, ^y^^i^, ^5, 
*' quod (the plaintiff) nil capiat pet Ireve 
Juum prad^ Jed fit in mifericordid pro faljo 
€lamore fuOi ^ pr^ed* (the defendant) eat 
inde fine die, &c. id • baieat retornum averio^ . 
rum prad^ detinend' fibi irreple^ in perpe-^ 
tuum, &? qualiter. Sec. vie' ccnjlare faciat hic^ 
&c. £sf quodprad" (the defendant) damna Jua 
occafione pramijf^ recuperare debeat; Jed quia 
nejcitur^ &c."-— " That the plaintiff take no- 21H.8.C. x> 
thing by his writ aforefaid, but be in mercy ' 
for his falfe claim, and the aforefaid (the de- 
fendant) go hence without day, €ffr. and have 
the return of the beafts aforefaid detained to 
him irreplevifable for ever, and in what man- 
ner, fcfr. the ihcriff make appear here, ^t. 
and that the aforefaid (the defendant) ought 
to recover his damages by occafion of the 
premiffcs; but becaufe it is unknown, (^c. 

But if there be a verdidt for the avowant, tdSoakof 
the jury in that verdict afcertains the damages, J""^^™' *^^ 
and then there needs no writ of inquiry ^ but 

the 
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the judgment is entered, " quod (the defend- 
ant) habeat retornum av^riorutn fradiSlorumg 
&c. Conftderatum eft etiam quod pr ad' (the de- 
fendant) recuperet verjus fraf. (the plaintiff) 
damna Jua prad' &c. per juratores prad* in 
. forma prad' ^Jeffa^ nee non, &c. eidem (the 
defendant) ad requifttionem Juam pro mijis Cs? 
cuftagiisy &c." — ** That (the defendant) have 
the return of the bcafts aforefaid, (^c. Ic is 
alfo confidered, that the aforefaid (the de- 
fendant) i:ecover againft the aforefaid (the 
plaintiff) his damages aforefaid, £5?^. by the 
jurors aforefaid in form aforefaid affeffed ; and 
moreover — ^ /. to the fame (the defendant) 
at his requeft for cofts and charges, Gfr. 

adBookcrf^ So that wherever the judgment is given 

ju4gm«nt2o6. ^^ ^ yerdift, either for plaintiff or defendant, 
that verdict afcertaining the damages, there 
needs no writ of inquiry to iffue ; but where 
the judgment is not founded on a verdi6t, 
but on a demurrer or non projf* of the plaintiff, 
tfr. there the damages muft be afcertained 
by a jury on a writ of inquiry; bccaufe what 
damages either party hath fuftained, is a 
matter of fadt, and therefore to be fettled by 
a jury. But if both parties confent that the 
court fhall fettle the damages without a jury, 
then the entry is, fupir qua juftic. hie ^d 
petitionem ipjius- (the defendant) ex ajfen/u 
prad^ (the plaintiff) ajftdent damna ipfius (the 
defendant) occafwne pramij[f\ &c. ultra rnifas^ 
Sec.*' And this judgment is good, quia con^ 
Jenfus toliit errorem. 

" In an aftion againft two defendants 
where one avowed and the other made cog- 
nizance 
a 
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nizancc for taking the diftrcfs for rent in ar- pamonv. jone« 
rear, and the plaintiff in his plea in bar faid rTc7mR«p. 
nothing was in arrear, on which iflue was 509- 
joined, the Court held that a judgment en- 
tered ** that the defendants fhould have a re- 
turn of the cattle, and recover their damages 
and cofts affcffed by the jury'', was good, 
cither as a judgment at common law, tho* 
the return be not adjudged irreplevifable, or 
as a judgment under 21 H. *. c. 19. which 
intitles the defendants to damages and cofts : 
becaufe now in point of law the return is ir- 
replevifable; bcfides it is an invariable rule, 
that if a judgment be more favourable for the 
plaintiff than he is entitled to, he cannot take 
advantage of it, becaufe he is not injured by 
it/' 

[By the 17 Car. a. c. 7. it is enafted, that 
^* wherever the plaintiff in replevin, upon a 
diftrefs for re>it, fliall be nonfuit before 
iffue joined, in any court of record;, the de- 
fendant making a fuggeftion, in nature of an 
avowry or cognizance for the rent in arrear, 
to afcertain the court of the caufe of the dif- 
trefs,— the Court, upon his prayer, (hall 
award a writ to the (heriff, to inquire of the 
fum in arrear, and the value of the goods or 
cattle diftrained. And that, upon the return 
of fuch inquifition, the defencfant (hall have 
judgment to recover againft the plaintiff* the . 
arrearages of rent, in cafe the gaods or cattle 
diftrained fliall amount unto that value; and 
in cafe they fliall not amount to thit value, 
then fo much as the value of the goods or 
cattle diftrained fliall amount unto, with his 
full cofts of fuitj and fliall have execution fop 

the 
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the fame by fieri facias; elegity or othcrwile* 
And by the fame ftatuce, the like proceeding 
may be had, where judgment is given for 
the avowant^ or for him that maketh cogni-- 
Stance for any kind of rent. And it is thereby 
further enabled, that " in cafe the plaintiff 
fliall be nonfuit after cognizance or avowry, 
made, and iflue joined, or if the verdift (hall 
be given againft the plaintiff, then the jurors 
that arc impanneled to inquire of fuch iflue, 
ihall, at the prayer of the defendant, inquire 
concerning the fum in arrear, and the value 
of thegoods or cattle diftrained. And there- 
upon the avowant, or he that maketh cog- 
nizance, (hall have the like judgment, iScJ* 
as before {a). 

» wuf. 117. By (fjis ftatute the Legiflature intended, that 

the proceeding by writ of inquiry^ fieri facias^ 
and elegit^ Ihould be final, for the avowant 
' to recover his damages, and that the plain- 
tiff (hould keep his cattle, notwithftanding 
the courfc of awarding a retorno habendoy 

' which is the right judgment; for the ftatutc 

hath not altered the judgment at common 
law, but has onjy given a farther remedy to 
the avowant. 

Freeman v. « Whcrc a defendant avowed for a year's 

ijL 76^;''*'^'' . rent, and had a verdift, but no value being 

found by the jwry, a motion waa made to the 

Court for a rule to (hew caufc why a writ of 

(a) In the cafes of Valentine v. Faocet» 2 Str. 102 r. 
and in Ann. 138, Lord Hardwicke laid it down, that 
in every cafe, unlefs where ihe Court is tied up by this 
fiatute, a writ of inquiry may be granted in order to 
do complete juRice. 

inquiry 
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inquiry Ihould not ifluc under 17 Car. 2. 
c. J. CO afccrtain the amount of the rent in 
arrear, and the value of the cattle diftrained? 
Gould J. doubted whether it could be granted ^ 
to fupply a defeftive verdift in cafe of rent, 
though he held that after judgrrient by de- 
fault, it certainly would lie, and added, that 
Burrow*% note of the ciihof Jndrews v. James^ 
M. 24 G. a. B. R. which was cited in favour 
of the rule, ftatcd that to be a judgment by 
default, however no caufe being (hewn, the 
rule was made abfolute." 

The defendant had judgment upon de- carth. 25^ 
iTJurrcr for a return irreplcvifable, as at com* 
mon law, upon which a writ of inquiry was 
awarded purfuant to the ftatute. Apd on 
error brought, it was objefted, that when 
the defendant proceeds on the ftatute, he 
ought not to have judgrrient for a return j but 
the Court held that the judgment was well 
given, for the reafons before mentioned. 

But where the defendant pleaded non ceptf, Ca. of Prac 19 
and after obtaining judgment of retorno ha- ^- **• **• 
b^doy procured a writ of inquiry of damages 
to be executed, — the Court fet afide the writ 
of inquiry, and the inquifition taken thereon, 
becaufe there had been no avowry i for the 
avowry, which is in the nature of a declara- 
tion, is the only ground of an inquiry for the 
defendant in replevin^ 

Where the jury who try the iffue, omit 1 lct, 25$. 
to inquire of the rent in arrear, purfuant to 
the ftatute, no writ of inquiry can be after- 
wards awarded to fupply the omifTion; and 

therefore. 
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therefore, in fiich cafe, the defendant muft 
purfue the common law judgment of retornd 
Ctrtb. 362. babendo. But where the defendant avows, 
^ *^*' as overfcer, for a poor's rate, under the 
43 EUz, c. 2. and the plaintiff is nonfuit, or 
a verdift pafles z.'gainft him, and the jury are 
difcharged without inquiring of the treble 
damages, given by that ftatute to the defend- 
ant, the defeft may be cured by a writ of 
enquiry ; becaiife fuch inquiry is no more 
than an inqueft of office. 

Rect V. Morgan « If the jury find a verdia for the defend- 
ixl^Kt^. ant with damages, without finding either the 
^♦5* amount of the rent in arrear, or the value of 

the diftrefs, the defendant may take a judg- 
ment *pro retorno babendo ; or he may amend 
the judgment for the damages, even after the 
record is removed into a court of error by 
fubftituting a judgment for a retorno babendo: 
and if he n.eglefts making fuch amendment, 
a court of error, tho' it reverfc the judg- 
ment for the damages, will award a judgment 
for a retorno babendo^ and give the defendant 
cofts up to the time of the judgment in the 
court below." 

As to the cofts in replevin, it is to be ©b- 
ferved, that as the plaintiff in fuch adlion 
might have recovered damages at the com- 
mon law, before the ftatute of Gloucefier^ fo 
now by that ftatute, {c. i,) he is entitled to 
cofts, as a confequence of thofe damages. 
But the avo\yant or defendant in replevin had 
no right to cofts till the 7 H. 8. f! 4. which 
gives damages and cofts to every avowant, 
and to every perfon making cognizance, oi- 

juftifying 
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jtfftifying as bailiff in replevin, for any tent, 
cuftom or iervicc, if his avowry, cognizance 
or juftifkatK>9 be found for hiw, or che 
pl^ntifF be othci-wife barred. The ftatutc of 
at H. 9. €. 19. extends the fame benefit to 
defendants^ avowing, making cognizaace;i 
orjuftifying, (ox damage feafant. 

•• Thefe ftatutes extend to avowries made riddoaeotft 
€3r an cftray, but not to pjeas of prifel in jo^ 
mufir lUu upon which the writ is abated." ^'"** 

It has been holden, that altho' the power % Rol•IU^ 
of making an avowry be given to an execu- +37^ 
tor by the J 2 H. 8. c. yj. which is fubfequent 
CO both the ftatutes which give cofts to an 
avowant.-^yet fuch executor is entitled to 
cofts, altho' they be not mentioned in the 
ftatute which gives the avowry. 

But it has been refolved, that the defend- Hani. 151^ 
anC in replevin (hall not recover cofts, if he 
claim property in the diftrefs \ becaufe that 
is a cafe omitted out of the ftatutes which 
give ehe defendant his cofts in replevin. 
^amin quar€\ fer by the ftatute of 4 Jac. u 
€. 3* the defendant obtaining judgment, (hall 
recover cofts in every action, wherein the 
'plaintiff might have recovered them againft 
the defendant. And therefore in another c^ Jac. sad< 
cafe, where the defendant avowed for kn 
amerciament by a court Icet, which is equally 
a €ajus cmijfus with the former 1 it was 
hokjen, that jthc avowant fliould have his 
Cofts (tf). 

{a) Sed vide Cro. Eliz« 300. Semb. antra, 

P When 
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When the defendant proceeds by inquiry 
on the 17 Car. 2. c. 7. he fhall recover his 
full cofts pf fuit, as appears before. 

And by the 11 G. 2. c. 19. which declares 
it to be lawful for the defendant in replevin 
to make a general avowry or cognizance for 
rent, relief, heriot, or other fervice, it is 
cnafted, that " if the plaintiff in fuch aftion 
Aall become nonfuit (^ ), difcontinue his aftion 
or have judgment againft him, the defendant 
(hall recover double cofts of fuit. 

Barneses Notes The defendant in replevin avowed the tak- 
410*148. ing as a Jeizure for an heriot cuftomi and 
the plaintiff being nonfuited, a queftion arofe. 
Whether the defendant was entitled to double 
cofts ? And it was holden that he was not; 
for, the avowry hot being for a diftrefs, the 
cafe is not within the ftatute. 

3Bttr.^a84. By the 8 6? 9 W. 3, r. II. it is enaftcd, 

that "where feveral perfons (hall be made, 
defendants in any a^ion or plaint of trefpafs, 
6fr. and any one or more of them (hall be 
acquitted by vefdift, every perfon fo acquit- 
ted (hall recover his cofts." But it has been 
holden that this ftatute does not extend to 
a(5lions of replevin 5 for the word trefpafs^ as 

(/?) It is obfervable that in an adlion of replevin there 
can be no judgment as in cafe of a nonfuit, for not 
going to trial according to the practice of the court in 
. which the caufe is pending, becaufe both parties being 
a6lors, the defendant may carry down the record by 
provifo; and the whole Court faid that the 14 G. 2. 
c. 17. for preventing vexatious delays, had never been 
extended to adions of this kind, i BI. 375. Jones v. 
Contannen, 3 Term Rep. 661. 

. if 
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it is there ufed, only relates to trcfpafles vi 
et armis.'] 

"An avowant is a defendant within the stone v. For-i 
meaning, tho* not within the words of the^^^'^^^Q 
4. yfnn. c. 16. / 5. which gives cofts if any Dougi. 709*, 
fpccial matter pleaded by virtue of that fta- "" ^^ *^^ 
tute by any defendant, tenant, or plaintiff in 
replevin fhall be judged infufBcient on de- 
murrer, or found for the plaintiff or demand- 
ant on verdidl, and fhall pay cofls on the 
Ipecial avowries found againft him." 

*' And accordingly where fome iflbes in Bames 141. 
replevin are found for the plaintiff, which ^^^^^J' 
entitle him to judgment, and fbme for the 2 t/^' Rep. 
defendant, the latter mufl be allowed .the *35- 
cofts of the iffues found for him out of the 
general cofts of the verdift ; unlcfs the Judge 
certify that the plaintiff had a probable caufe 
for pleading the matters, on which thofe iffues 
are joined : and Buller J. faid the general rule 
is this, where feveral matters are pleaded by 
the plaintiff, fome of which are found for 
him, and others for the defendant, fb that 
the plaintiff is entitled to judgment; if the 
Judge who tried the caufe certify that there 
was a probable caufe for pleading thofe pleas, 
the Mafter is not to deduft the cofts of the 
iffues fo found for the defendant, but if there 
be no certificate, the defendant is entitled to 
have thofe cofts dedufted for him." 

^ *Mt was held that an avowant was not a Coan y. Bowies» 
plaintiff within the meaning of 3 H. 7. c. 10. ^'j^lSf^; ^^^* 
" which gives a plaintiff cofts and damages 
where die defendant fucs a writ of error bc- 
P a ' fore 
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fore execuiion*' (q as; to b^ entitled to cofts 
on the affirmance of a judgment in his faypur 
upon the writ of error." 

^.Rff. »50r *« Where there is an iffue on the defend- 
ant's being baili^ upon a plea pf diftrefs for 
renty z certificate is necefiary to entitle the 
. plaintiff to fuU cofts/' 



As to the Rct^rno Hahnd^ and Sec^^d Dili^ 
veri^nce. 

In all cafes wher^ the defendant in rcplc- 
Vm avows and hath judgment on fuch avow- 
ry, he (hall have return of the beafts awarded; 
becaufe the avowry allows the caption^ but 
avoid$ the injuftice thereof^ by (hewing he 
^a.d good caufe of taking fuch diftrefs ; and 
cpnfeqCIently, if fuch caufe of caption be ap«. 
proved of by the Cpurtj, they muft, in juf- 
tice, Teturn the pledge to the avowant* 

And where the defendant, inftead of an 
avpwry, pleads to th,e writ of replevin; that 
is^ where he does not admit the caption and 
avoid the injuftice of it, but by pica iafift.s, 
that the plaintiff ought not to have tb^ writ 
of replevin, whether he the defendant took 
them or not;, yet here the defendant iri fomc 
cafes (Jjall have return witlK)ut any avowry or 
conufance niadt;,~And in order to fettle 
this. It will be neceflary to take up a diftinc- 
ijon already obferved> be; t ween pleas that 
4rf-a(firm property in the plaintiff, and pleas 
JWk. f4- that admit property in the plaintiff. As if the 
defendant in the replevin pleads. property in 
I . the 
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the beafts himfclft or in a ftrangir, (whether ^ ^^^ ^<- 
it be pjcaded in abatement of the writ in bar a^ ^%u 
of the a£l:ion, or in juftification,) if the dc-^««^»49* 
fendaht prevails in it, he fhall have refurn 
WITHOUT ANY AVOWRY J becaufc if thefe 
l^eas be true, they dcftroy all right of com- 
plaint in the plaintiff for the caption and re- 
tention : and if the plaintiff hath no right to 
the writ bf replevin, under the prcfcnt fdrnf, 
nor tinder any other, be o\ight to hive no 
benefit from his ynjufl cbmplairit $ and therfr* 
fore the Court muft award reftitution of the 
beaftsto the defendant, outofWhofe po&C^ 
fiot) they were taken by thb teplcvin* 

But if the defendant pleads property in the 
plaindfF, and J. S.*^ho^gh this pleii abates 
the writ under the prefcnt form,* yet by ad* 
miuing the property in the plaimiflp, it flie#i 
(bat the [^intiff and J. S. have a right to a 
replevin^ though uhdef another form, afid 
confequently the defendant ihall not have ^ 
return of the piatntifF's faeafls, unleis he 
ihews ^od caufe for iuch return, and avoids 
the injiiftice of the firft caption complained 
of by the plaintiff. 



' So if the plaintiff m f^eplevin lays (he cafr* Bro. Abr. ^c 

I lion in D. and the defendant pleads that he J*^^^""**** 

took them in S^ abfyui bdc that be took them R^lftrknt.' 554. 
in Z)*-**-This plea, if found for the defendant, ^- *»y»- 
may exeu^fe him frofn damages,^ but can poa/i7s. 
, flcver give him a rcttirn of the beads wiih- 

I ^ 0Ut 9 conufance or an avowry ^ becaufe he 
I leaves the plaintiff i right to retain his 

[ beaftv when he neither deoiesr the property 

! P3 CO 
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to be in the plaintiff, nor fhews any caufe 
iiirhy he fhould take them as a pledge. 

If the tenant oflFers his rent at the time of 
the diftrefs taken, or before impounding, 
and the lord refufes to accept it, he (hall 
never after have return of the beads, though 
the rent be in arrear ; — becaufe the diftrefs 
is but a pledge for the rent, and when the 
rent is offered, the pledge ought to be rc- 
ftoredj confeqqently the Court will never 
award the return of the pledge to the 
lord, which he ought to have reftored to 
the plaintiff before the replevin was taken 
out* 

Bro. Abr.tit. . If the plaintiff be nonfuit before he dc- 
AvtTs%\.\i. clares, the defendant fliall have return of 
Dyer 280. fj^^ bcafts without making any conufance or 
avowry j becaufe where there is no exprefs 
charge made againft the defendant by a de- 
claration in court, the defendant hath not an 
opportunity to Ihew his caufe of caption ; 
and fince this is owing to the default of the 
plaintiff, he fhall have no advantage from it 
by detaining the beads ; . and therefore the 
defendant, on fuch nqnfuit, Ihall have re- 
turn, though he hath made no avowry. But 
if the plaintiff in replevin hath counted, and 
afterwards is nonfuitcd ; fince by the count, 
the defendant is charged with an unjuft cap- 
. tion and detention, he muft purge himfclf 
thereof by an avowry, before he can be en- 
titled to have return J for the return of the 
beafts is ordered by the court on the juftice 
of the original caption 1 and therefore the de- 

fendant 
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fehdant muft firft ihcw the jufticc*of thii 
tapcion^ ' before he can have a return. 

The rctiM-n in this aftion was never irrc- Bw. Abr. dt. 
plcvifable at common law, whether the non- ^^^^™ ^^'^ 
fuit of the plaintiff had been before the » laS! 340V* 
avowry or after, or before or after ifllie 
joined; becaufe where the defendant had 
judgment for a return on a nonfuit, though 
after verdiA, that judgment was not founded 
upon the verdift, but on the default of the 
plaintiff in withdrawing himfelf, at any con- 
tinuance day after the verdi<ft. So that 
though the defendant had return, yet he 
had not the juftice or legality of his caption 
cftablifhed by fuch judgment; and there- 
fore as long as the caption and detention • ^ 
was not determined by the judgment 6f 7 
the Court, fo long they allowed the plain- 
tiff after his own non-fuit to take a new 
replevin. 

But this was found very inconvenient, be- 
caufe by this means the defendant could ne- 
ver get reftitution of the beafts; and theVe- 
fore was not hkely to recover his rent, fince 
he wanted the pledge to compel the tenant 
to the payment. 

To remedy this mifchief the ftatute of 

ff^ejl. 2. ^. a. taking notice, that foftquam 

adjudUatufn fuerit diftringenti retornum ave^ 

riorum, et fie diftriSus, foftquam averia.fic, 

retornata iterum replegiaverit, et cum viderit 

Hiftfingentein companntem 'in cur id, faratum ...;« 

Jibi r^fondere, defaltam fecerii, ob quam , iu^ 

. rum readjudicabitur diftringsMf rmrnum avt^ 

P 4 riorum^ 
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fifirum, H fi^ bis^ vel ter^ rt in infinitum r#« 
^legiabuntur averts % provi(le$, that quam €^9 
' 4(djudicatum fufrit retomum avt^icrum di/irin^ 
genti^ per bri^e de judiao msndetur vic$c$miti^ 
^uod ntornum habere fmat diftringenti df 
^veriis, in ^ brtoi infer aiur^ fuod vicfi^ 
$»mes ea npn deUberet finf ^evu i^ f ^^ jto 
mentie de judUio per Jujiieiarief reddiiOi (^fp 
iR^hich is the writ o( /eamd delivfrgHce^ So 
that by this a&, if the plainciffio replcvtfi b6 
puce nonfuit, be cannot kow have a new re^ 
plevin, but the writ of fecond deliverance f 
^hich ifi a judicial writ, and iflued out of tht 
record of the replevin, in which the nonfulr 
was, and 13 to this purpofe. 

itir->«i» 5«- ** Reff viceeomiii E. fulutem :■ Si A. feeerit 

$ la*. 341. ft^» ^^* ^^ ^^^^^ ^^ catallis reiernandih f«<^ 
B. in curid noftrd^ i^c. at^udic^ta fuerunt ei 
defdtam ipfius A. ft retornun^ indfi adjudiee^ 
Jur: tnnc eidem A. averts et attaUa pr^^ 
diHa fine dilatitme liberari fficias, ^/ fone^ 
i^c. pr^ediflm 5, C^r." 

" Gtfffr^^f the Third, f^c. TothelberiffoC 
^c. greeting; U A, (hall make you, f^r, a4 
wcirpf the cattle to be returned, which to fi, 
in our court, C^e. were adjudged bjr re^foii 
of the default of the faid A. if a retur/i of 
them ihould be adjudged, that you then 
caufe the bea(l$ and cattle afprefaid to h% 
delivered without dcUy to the fame ^. anil 
put, i^e. the aforefaid B. i&f^/^ 

ffjift. 34i« ^^ ^y ^^^ abofre mentiooed ad, it it 
fiirthtr provided, qued fi iter^ ilk qui rh 
fUsiaperif ^u^m, ffcerit 4rf<^am^ vei 4U4 

pceaficwf 
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0€cafi9n€ adjudicetur rrtcrmm diftriltims^ 
JMm Hs rsfUghta^ remanesf SfirUiio ills m 
^ptrpetuum implegiMii. So that now if the 
plaintiflTdo not prevail in the writ ofjeiwd 
deliverancey but the defendant hath judgmenty 
whether by the nonfuic of the plaintiff, by 
fibatemcot of the writ» or by difcootinuance 
pf the ple4» die return is awarded irreple«> 
vilable^ that i&, the defendant fiiall detain 
the beafts as a pledge until the rent or duty 
for which they were originally taken, l>e paid 
CO th^e defendant ; and the plaintiff (hall ne« 
¥er be admitted to difturb the defendant's 
poffeflion^ by replevin or writ oi Jcccnd de^ 

. But if the plaintiff tender the rent for which i lait te% 
the diftrefs was originally taken, the defend^ 34«- 
tnf ought to reftorc the beaftsj and if he re- cn).j«c* 141. 
jfufes, the plaintiff nwy recover thenn by ac 
tion of ditinue : becaulr, notwtthftanding the 
judgment for return irreplevifable, the beafts 
ftill remain as a pledge; and if the defendant 
rcfufe to make rcftitution of the pledge upon 
tender of the rent, hia detention then is un* 
lawful, and the- plaintiff may puniilh fuch 
detention in an action ofdttinut. For though 
the return irreplevifable prevents the bring- 
ing back of the pledge ; yet it does not veft 
the abfolute property thereof in the defend*^ 
ant, but only a qualified ^property until the 
rent is paid. 

The writ kA fecund delivtrance is a Juperje^ > in«, ^f, 
a^as in law to the Iheriff, to forbear to exe- ^y"4«. 
f mes the writ de rttprm haiendo^ obtained on 
the nonfiut of the plaintiff^ if it comes to the 

iheriff 
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fherifF before return be macJe. If after re- 
turn be made, it is in the nature of a new rc- 
pkvin^ as appears by the form thereof be* 
forcmentioncd. 



Latch. 72. 
Palm. 403. 
Salk. 95. 



aWilf. 116. 



Vtntr. 6^ 



% loA. 341. 



[But though the writ oi ficpnd deliverafice 
is a fuperjedeas of the writ de retorno babendoy 
yet it has been adjudged to be no Juperfedeas 
of the writ of Inquiry of damages upon the 
ft I H. 8, €. ig. for thofe damages are not 
avowed for, but are given as a compenfation 
for the expence and trouble the avowant has 
undergone. • ^ 

- So it has been determined that the writ of 
fccond deliverance is no Juperfedeas o( the 
writ of inquiry of damages upon the 17 Car. 2. 
€. 7* And therefore it ftiould feem that the 
writ of fecond deliverance is in efFeft taken 
away, where the defendant proceeds upon 
that ftatute, by writ of inquiry of damages, 
and does not purfue the common law judg- 
ment de retorno habendo.l 

And the fecond deliverance is always to bring 
back the fame diftrefs which was firft taken 
by the defendant, and for which he hath al- 
ready judgment for a return. So that if after 
the nonfuit, upon a retorno babendoy the 
fheriff returns elongata, by means whereof the 
defendant hath other beafts of the plaintiff 
delivered him in withernamy in this cafe^ 
though there never was any return of the opi- 
ginal diftrefs made to the defendant, (becaufe 
they were eloigned by the plaihtiflF, fo as the 
fheriff could not make any return of them) 
yet thc/econd deliverance muft go for the firft 
i diftrefs. 
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diftrefs, . and the plaintiff muft declare of 
THAT diftrcfs. For the writ o( fecond deli-- 
^erance is a judicial writ, which iffues out of 
the record of the first replevin, and there- 
fore cannot vary from the record out of which 
it iffues ; becaufe it feeks a deliverance of 
thofc cattle which were forrrierly adjudged to 
-the defendant on thfe plaintiff's nonfuit: and 
therefore ^;c vi termini this fecond deliverance 
rhuft be of the fame beafts, of which the firft 
deliverance was made to the plaintiff by re- 
'plevin. But it feems that after the fecond 
deliverance purchafed, the plaintiff may move 
-the court' for a reftitution of the withernam 
beafts. 

Where the defendant puts in a plea to the i^ Raym, aiy. 
writ of replevin, as property inaftranger, or 
In the defendant; — and thefe pleas dif-affirm- • - ' . : 
ing the property of the plaintiff, are by ver- 
didt found for the defendant,. or upon de- 
murrer adjudged for him; in thefe cafes the 
defendant (hall have return irreplevifable: for 
there could be no new replevin at common 
law, as upon a nonfuit, becaufe the Court 
had already given their judgment upon the 
legality of the caption. For if the property 
be in the defendant, or a ft ranger, the plain- 
tiff could have no caufe to complain ; and 
therefore to grant a new replevin, or, which 
is the fame thing, not to have made the re- 
turn irreplevifable, were to leave that fame 
point open to an . examination, which had 
already been determined; and no writ of 
fecond deliverance can be given By the fta- 
tutc^ for chat is only upon the plaintiff's noif- 
fuit. 

But 
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Abu i6?, 169. gut ;f the defendant pleads property in the 
plaintiff and 7« ^- which only abates the v^ric 
under the prefent form 5 or pleads cepii in 
alio loco^ which abates the Count, and confe- 
quently the writ j in thefe cafes, as there ckn 
be no return without an avowry, for reafons 
already given i fo that return cannot, in the 
nature of the things be irrcplevifiiblei be- 
caufe thefe pleas, only abating the writ, mud 
neceflarily allow a writ under a better form. 
And it were a contradidton to allow a Dew 
replevin to the plaincifF, for the fam^ beafts 
which the Court hath returned to the de- 
fendant irreplevifable. So if the plaintiff* 
confefleth the. plea of the defendant to be 
true, the defendant fhall have return, but 
not irreplevifable. 

%tnSi,%^^ If the writ of replevin abate for any mif- 

prifion in )he clerk, the defendant (half hare 
no return at alU becaufe the plaintiff is in no 
default, but the officer: (o that, after fuch 
abatement of the, writ, the plaintifF*s poffef- 
Con of the beafts continues. And therefore 
it feems that the defendant, in this cafe^ is 
driven to a new diftrefs. 

tioft. 34«. But if the writ ^bate by mtCnformation, er 

other default of the plaintiff, the defendant 
Ihall have return of the beafts, but not irre- 
plevifable; becaufe the defendant^ by plead- 
ing to the writ, allows the plaintiff another 
writ, under another fornn. 

iXnft. 34©. The a£l which awards the return irreplc* 

vifable, extends only to the king's svFERroji 
courts of juftice. For the aft direfts, ipnj 
Miachietur ille qui dijfrinxii ad v/nicndumi 

certum 
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HTtum diem coram jujiidariis, coram quihus 

placitum dcducatur in frafentid partium\^^ 

which words are to be undcrftood of the 

king's juftices in his fuperior courts. For 

the judges of inferior courts, arc looked 

upon as more fubjefb to miftake and par« 

tiality, and therefore not to be trufted with 

the power of awarding a return irreple- 

vifable, which is for ever to conclude the 

plaintiff*. But it feems that where judgnicnt 

was given upon verdift> and not upon non- 

fuit, the inferior courts could award a return 

irreple vifable at common law, 

Wc conac now to (hew what remedy the 
defendant hath when he cannpt come at the 
beafts, on the writ dc retorno babendo. 

It is already obferved; that by the before aiDt-sa'* 
mentioned aft of fVeJi. a. c. 2. the fheriff, 
. before he executes the writ of replevin, is 
obliged to take from the plaintiff non ftlum 
plegios de frofequendoj Jed etiam de averiij 
retornandis, fi adjudketur retornand'\ iS fi 
ifuis alio, modo flegios ceferit, refpondeat ipfe 
de fretio averiorum, et babeat dominus dif^ 
tringens recuperare per breve quod reddat ei 
tut averia vel cataiiat et ft non babeat balli- 
vus unde reddat ^ reddat Juperior Juus. The 2inft..34o. 
method of proceeding upon this aft is, that 3M<^-5^» 37- 
if the (heriff by the writ de retorno babendo 
cannot, find the original diftrefs, but returns 
^ongata^ the defendant hath 2l Jcire facias to 
fummon the perfons who became pledges 
for tht; plaintiff, at the execution of the ori- 
ginal replevin, that the plaintiff would make 
return of the original diftrefs, if return thereof 
ifcftiild be awarded* This fare facias brings 

the 
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Jtalt* 569. 
570, which 



the pledges into court, and thcfreby gives 
them an opportunity to contcft, why the de- 
fendant ftiould not have return of their beads, 
fince the plaintiff's beafts cannot be found, 
for whonn they were pledges. If the pledges 
cannot (hew caufe, then the defendant hath 
A WRIT to have return of the beafts of the 
pledges, inftead of the plaintiff. 



Ld.Raynu27«. ^gut here it may be proper to obferve, 
that the procefs againft the pledges in reple- 
vin, in fuch courts as arc not of record, is 
riot properly z/cire facias $ for every /cire 
facias ought to be grounded upon a record; 
but it is rather a precept in nature of a 
Jcire facias, 1 



% Ihil. 340. 
Bro. Abr. t|t. 
Retorn. des 
Avers, pK z* 
Dalt.Sher.275 



If the pledges prove infufficient, fo as the 
IherifF can find none of their cattle, and 
thereby is obliged to return nihil on the writ 
iffued againft the beafts of the pledges, the 
fherifFhimfelf, by the faid aft, then becomes 
liable. And the defendant hath a fcire facias 
grounded upon the faid aft, quod reddat ei 
M.Raym.27S. (the defendant) tot averia or catalla. [Or, 
in fuch cafe, the defendant may proceed 
againft the Iheriff by aftion on the cafe, for 
omitting to take pledges, or for taking fuch 
as are infufficient.] 



Saunders v. 

Parling, 

N.P. 

T. 10 G. 3. 

C. B« 

Bull. Ni. Pri. 

60. 5ch ediu 



'* In fuch aftion againft the IherifF, feme 
evidence muft be given by the plaintiff of the 
infufiiciency of the pledges or furetics, but 
very flight evidence is fufficient to throw the 
proof on the IherifF; for the fureties being 
known to him, he is to take care that they 
are fufficient." 

But 
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[But it fliould be remembered, that there 
is another aft of Parliament relative to '• 
pledge?. In replevin; and that is the 1 1 G. 2. 
c. 19. which ordains, that "the flierifF or 
other officer, granting a replevin, (hall firfl: 
take in his own nanhe, from the plaintiff and 
two pledges, a bond in double the value of 
the goods diflrained, conditioned for prole- 
cuting the fuit with cfFeft and without delay, 
and for returning the goods, in cafe a return 
Ihall be awarded ; which bond may be af- 
ligned to the avowant, who may bring an 
aftion thereupon in his own name/'] 

" A defendant in replevin is entitled to an DUs^.Frcc- 
afTienrtient of the replevin bond, if the plain- ^^'^ 

-.'/r- 1 • J ^ • L S Term Rep. 

tiff m replevin does not appear m the county 195, 
court, and profecute according to the con* 
dition/' 

^^ And he may fuc on the bond as affignee ibia, 
of thcfheriflFin the fuperior courts, tho' the 
replevin is not removed out of the county 
court/' 

" The court ofK. B. will not grant an at- Rex t. Lewis, 
tachmcnt againftthc Iheriff ifhe omits taking e,'^*™^'^' 
a replevin bond, becaufc the party injured 
may maintain an aftion againft him for his 
negleft." 

** And in an aftion againft him for taking vcav. lcA- 
infufficient pledges, the court ofK. B. did not '^ ^f^ j^^ 
allow the plaintiff to recover damages beyond 433!™* ***' 
the value of the diftrefs; becaufe if a return 
fliould be awarded, the bond is fatisfied by 
returning the goods taken/' 



€€ 



But 
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Letiibridge» 
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^^ But in a fimilar a&ion, where it ap- 
peared that the {heriH* clearly kmw the pledges 
to be infufEcient, the court of C. B. decided 
that the plaintiff might recover dam&tes- be- 
yond the penalty of the replevin bond^ u e, 
more than double the value of the goods di£- 
trained> and the reafon given was^ becaule it 
appeared to be a culpable negtedb, and not 
■ merely a non-feafancey but muft have been ac- 
companied wich a bad intent \ therefore that 
the rule in fucji cafe muft depend upon what 
damages the party fuftained^ and as tbe 
II G. 2. r. 19* /. <23ff had g^ven an equitable 
jurifdiftion to the Court to qualify the pe- 
nalty, that it would not be agreeable to juftice 
and reafon, unlefs all that had been loft by the 
proceeding was covered by the judgment/* 

^* The high-ftierifF, undcr-fherifF and re- 
plevin-clerk, (/. e. the officer appointed to 
make replevins under 1 €s? a Pv &? M r* 12.} 
are anfwerable for the infufiicieEvcf of the 
pledges de retorno habtndo^ taken accM^ding to 
fyeftm.i. €. a. and 11 G. 2. c. 19. and each 
of them are bound to difcover the names of 
the pledges to the defendant in reptevift, in 
cafe he find^ it neceSary to fu^ (htn» cm the 
bond^ on account of fucb^infufficitacy/' 

*' Thus where a replevin was brought for 
t diftrefs taken for rent in which the defend- 
ant bad a vi^rdi^ with dannages arnd cofts 1 
an application was made to tlie Court for a 
rule on the replevin clerk, under-fti^riff and 
county clerkj to difcjaver the names of the 
pledges de re term haiendo^ becau£r aQ> fuin^ 
a writ ofde relcrna bakmd$ irrepkvifable, the 
(heriff returned an eloign nient, and the re- 
plevin 
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pitviti clerk had refufed to give the names of 
the pledges; the Court after ordering the 
high (herifF to be added, held that the high 
fherifFand under-fherifF, as well as the reple** 
▼in clerk (who was their deputy) were an« 
fwerable to the defendant in replevin for the 
kifufficiency of the pledges taken according 
to fFefim. 2. €. 2. and 1 1 G, a. €. 19. /. 23. 
find granted the rule againft thenn, tho* they 
difcharged the rule as to the county clerk." 

[The mode of proceeding on 1 1 G. 2. r. 19* 
is generally now preferred to the old remedy 
hy fan facias^ where the replevin is upon a 
diftrcfs for rent. And it is not affedked by 
the 17 Gir. 2. c. 7. for where the avowant sWUf.41. 
had judgment for want of a plea in bar, in 
purfuance of that ftatute, it was held, that 
he had two methods of proceeding in his 
ele<5Hon; cither to e^cecute a writ of inquiry, 
br to fue upon the replevin bond j the plains 
tiff not having profecuted his fuit with efieft. 

If the (heriff upon a replevin take pledges hM. 6. 16. ir. 
4te reform habendoy and upon a return awarded 
return, quod averia elcngatafunt^ and then a 
fcire facias is brought againft the pledges, 
and' a nihil is returned, an adtion lies againft 
the (hcrifFj or, an aftion may be maintained 
againtt him, upnjuggejtton of this matter. 

From hence it fhould fcem that it is not 
fteccffary to fue out a fcire fadas againft the 
pledges', and to huve it returned nihil^ in or- 
der to ground an acHon againft the fheriff for 
their infufKciency. And this opinion is au* 
thonzcd by the following deter mination« ^ 

CL An 
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Rous T. Patter- An aftion on the cafe was brought againft 
iTvin. Abr. the IHcrifF for taking infiifficient pledges upon 
359- a replevin, to which he pleaded Not guilty j 

and a verdiA being found againft him, judg- * 
ment was given thereon in the court of C. B» 
A writ of error was brought in B. R. and it 
was objefted, firft, that an aftion on the cafe* 
was not the proper remedy j and fecondly,. 
that fuppofing fuch aftion lay, there ought to 
have been ^Jcire facias firft fucd out againft 
the pledges. As to the firft objeftion, the 
Court held that by the ftatute of Weftm. 2. 
the party difttaining has an intereft in the 
pledges, and if the IhcrifF omits to take them, 
or, which is the fame thing, takes infufficicnt 
ones, the party is aggrieved, and confe- 
c^uently is entitled to his aftion. And as 
to the fecond objeftion, it was determined, 
that tho* a Jcire facias may be brought 
againft the pledges, yet it does not follow 
from thence, that ah aftion does not lie 
againft the (herifF, without firft bringing a 
fcire facias againft the pledges. For tho' 
fome books (2 Infi. 340. F. N. B. 74. 
F. Bro. Jci: fa. 3* Rafi. 569. b. Co. Ent. 
637. Skin. 244.) mention fuch a previous 
ilep, yet, as the ftatute does not direft it, 
and as no cafe declares it to be neceflary, it 
would be hard to require fuch a circuitous 
mode of proceeding : and therefore the judg- 
ment of C. 5, was affirmed.] 

So that the defendant is now fccured againft 
the danger he was cxpofcd to at common 
law, which was, that the plaintiflF \yho had 
the poflcffibn of the diftrcfs reftbred to hirti 
by the execution of the replevin, would often 

- ' fell 
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fell or difpofc of them pending the fuit; and 
fo the defendant, though he had judgnDent^ 
loft the fruits of it. 

There is another remedy for the defendant 
iJ^here the fhcrifF returns elongafa on the writ 
de retorno habendo^ and that is by withernam 
againft; the plaintiff's beads (^); but this has 
been already mentioned, and difcuifed. 



VIII. Of the Writ of Recaption. 

It is already obfcrved, that where the de- p N.B.71.E. 
fendant hath judgment upon his avowry in 
replevin, he ihall have reftitution of the 
beads, to detain them as a pledge, until the 
rent or duty for which they were taken be 
paid or fatisfied i and fince he hath got fecu- 
rity to have return upon making out the 
juftice of his firft caption, it is highly rea^ 
fonable, that pending that fuit, the tenant 
fhould be prote<5led from farther diftrefles 
for the fame rent or caufe for which the firft 
diftrefs was taken. For this purpofe the wrif 
of recaption was framed; in which, if the 
defendant be convi£ted, he Ihall be fined 
to the king; becaufe by the fecond cap- 
tion the defendant takes upon him to de« 
termine the juftice and legality of the 

(4) if the plaintiff becomes a bankrupt, and the af- 
iignees fell the goods, the defendant cannot after judg- 
2nent bring an a£^ion again ft them, as for money had 
or received^ bat he may take out a ntm-no kubtneh^ and 
en> an tlmgata return edi, a capias in nuitlfemam, or he 
niay proceed agaxnft the plaintiff and his fureties, and 
if they are infolvent, againft the fheriff. Brady ll v. 
Bail, I Bro. C, C. 427. Cooke's, Bank. Laws 218. 

0^2 firft. 
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firft, while that very point is under the 
confideration of the court of juftice in 
which the replevin depends. For if the firft 
diftrefs were lawfuJ, he Ihall have return of 
it, and therelbre the fecond is unreafonable; 
if the firft were unlawful, much more fo is 
the fecond taking for the fame canfes fi> 
that the recaption lies even where the caufe 
of the (irft caption was juft. 

F. N. B. 7K E. B"^ ^^ feems that if A. diftrains bcafts 
damage feafant^ and pending that fuit, the 
fame cattle or other cattle of the fame pro- 
prictore, trcfpafs on the foil oi A. — A. mav 
diftrain again; pending the Arft fuic;. becaufe 
each diftrefs is for a dii^tihct and several 
trefpafs or injury, for which /#• is entitled to 
iaiisfa6tion, The ireftitmion of the castle for 
ihe firft trefpafs will be no compenfation for 
the lecond trefpafs., fince A. icanooc legally 
with -hold them as a pledge for latisfadtion of 
a iecond trefpa^j when the &{ft is iatisfied 

[And if a plaint be .rekioi^ed ouc «f dui 
county into the common plMs:3by fome or r^ 
W.72.D. cordari^ ^4 af»rvb»dfl iheplaiwiff be noft- 
fuit \n the col)im<tn ^pteas, facfoeo or.a&tr an 
avoy^iy maijct, the lord; after thi^noiifuknisy 
diftraki ag^io^ for tfar fame oa«ie, aad thA 
tt^nant fh^U n^f. b^w a recaptkrj, ixrcauft 
there is riot any plea depending; and ycc 
the plaifftifF may fuc a writ of fecond deli- 
verance upon the fame record.] 

f. y. B. 7a.B- The dcfiga then of the writ of reeaption 

being to prevent a fecond diftrefs tpr the 

i?AM£ rent or duty, it fallows that chfc dcfcn- 

1 dint 
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d<at eaionot avow as in replevin^ beeaufe thtt 
avowry is in order to have. a return of the 
pledges i but in recaption^ whether the firft ^ 
diftrefs were juft or unlawful, the defendant 
cannot have return of the beafts under the 
notion of the pledges for that were to invert 
the defign of the law, by allowing the defcn*^ 
dant a fecond diftrefs, by Judgment upon 
that very writ, which waB framed tb puhifh 
the perfon taking a fecond diftreft> for the 
fame thing. 

In the writ therefore of recaption, the de« f. n-b^ y^* i« 
fendanc muft jvaif^iFV as in irefpafs i l)ecauft 
fince he cannot ^vow the taking under the 
notion of a pledge for a rent or duty, (inaf- 
tnuch as he hath already a pledge for that^ 
which will be returned to . hinn, if in the 
event of the fuit in replevin the rent appears 
to be in arrear) he muft. therefore be looked 
upon as a trefpafler, unlefs he can juftify the 
t^ing for ANOTH£R Caufe And his de**>^-3-*^* 
fence muft be thus i-^4^/enJii vim tS in^ 
JMriam quandCj &c. £sf quicquid eft in C9n^ 
tempium dotnini regis (j^ ijus inandaU (a). 

Hence it is, that there are no pledges de 
reterno habendo taken from the plaintifF, as 
in the replevin } beeaufe tho' the deliverance 
of the beafts to the plaintiff be immediate, 
as in the replevin, vet the defendant can have 
no return. For it the rent or duty was un- 

(a) For the plaintiff ihall not recover 4aiaSgef for 
the taking or detaining of his cattle, but onl/ da- 
mages for tJie defendant's contempt againft Law. 
J RoL jao. L la. 5 Co». Dig. (3 K.) 3a. 30 j. 

CL3 pa^d, 
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paid^ for which the diftrefs was taken^ the 
defendaat will have refticution 6( his firft 
diftrefs; which being to remain in his hands 
till the rent be paid, there is na reafon for 
the fc^fticution of the fecond diftrefs^ and 
confequcntly no occafion for the pledges Je 
reiornQ ki^endo, as in the original replevin. 

f.K.B.7*. o. , Apd here it is not neceffary to entitle a 
yi^an to the writ of recaption, that the same 
BEASTS or cattle be taken the fecond time, 
which were firft taken ; but only that the 
cattle or beafts of the same person were dif- 
crained for the sams R£NT or duty; for the 
injury i^ the fame to the plaintiff* in replevin^ 
wliether the firft diftrefs be again taken, of 
any otlier goods or cattle of the plaintiff*, and 
th? writ jofrecapeon is topuniih the injury. 

F.N.B. 71.H. Byt if the lord diftrains the beafts of his 
tenant for rent, and afterwards diftrains the 
beafts pfj. S. a ftranger, being on the land, 
for the iime rent; in. this cafe no writ of re- 
caption lies for this fecond diftrefs; not for 
the tenant, becaude the fecond diftrefs is not 
of the tenant's beafts;— nor for 7. S. becaufe 
the beafts of J. S, were not formerly taken, 
and therefore J. S, muft take out an original 
replevin, or bring his adion of trefpafs, as 
he thinks fit* 

f. V. B. 71. r. Yet if the Iqrd 4iftrains his tenant, and 
pending that plea, commands his fervant to 
diftrain the tenant again, for the same rent, 
the tanant fhall have a recaption againft the 
lord himfelf for the fecond diftrefs ; becaufe 
the fecond diftrefs is cfteemed in law to be 
z taken 
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taken by the lord himfclf, according to the 
rule quifacit per alium^ facial perfe ipfum. So 
if the fervant had caken the fecond diftrcfs 
without the lord's command, yet if the lord ^ 

had afterwards, by any fubfcquent aft, 
agreed to the taking of the fecond diftrefs, 
as by joining in aid with the fervant to de-i 
fend the juftice of the caption j — fuch fubfc- 
quent agreement majccs it a diftrcfs. of the 
lord, and to hare been taken in his right 
ab initio^ For omnis ratihabitio mandato 
4equiparatur I and a parol agreement of the 
lord to the fecond diftrefs feems fufiicient. 

* But if there be no fuch command, or fub- 
fcquent agreement of the lord, the tenant 
fhall have no recaption either againft the lord 
or the fervant, though the fervant make$ 
conufance of the fecond diftrefs in right of 
his lord, and for the fame rent.for which the 
lord t€ok the firft diftrefs : for the writ of 
recaption is to punifh the fecond caption, 
only where it is wilfully made by the same 
perfon that made the firft, or by another 
under his direftion or authority ; and it may 
be, that the lord and his fervant had not no^ 
ticc pf each other's caption. 

So that where there is is no precedent r.N. 8.71.(6* 
command, nor a fubfcquent agreement of 
the lord to the fecond caption, the tenant is 
left to his aftion of trefpafs againft the fer- 
vant; becaufe the fecond caption is a viola- 
tion of property, and unlawful, tho* the rent 
l?e in arrears fincc the l«rd, by the firft dif- 
trefs hath taken a pledge for his rent, which 
'Will be returned to him, if in the event of , 
0^4 the 
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^e fijit i^ replevin^ the tenant be found ^ 
be in arrean 

F.N.'^B.?!.!. If the lord diftrains tke bcafts of J. an(| 
^*'*' 5. for rent, and for the farne rent diftr^inf 

fi fecond time the beads of A. only, yf. (ha)} 
have a writ of recaption againft the lord ; beT 
' caufe there is a diftrefs of /l. already for thaf 
rent, which the lord will have a return of, if 
the rent be found in arrean But if the firf| 
dillrefs had been only of J. the tenant^ an4 
the fecond diftrefe had been the cattle of ^ 
and of 5. a ftrangcr, which tjiey have if 
common, Fitzherbert makes a doqbt whcr 
ther j1, in this cafe (hall have a rofaptton, 
becaufe of B.h intereft in the cattle; for i% 
i% plain B. cannot join in the recaptiojK 
becaufe his be^s were nisyer ^i^r^ineg 
before. 

F.N.B. 71. M. If the lord diftrains his tenant, and H^^ r€r 
plevics, and the lord avows for rent, and the 
tenant pleads rien arr^ar^ or levied by difr 
trcfs, and pending this fqit othfer rent be^ 
eomcs due, the lord may diftraip again thf 
bcafts of the tenant for the laft rent iBCwr«(i, 
and no writ of recaption lies for tl^(5 tenan\| 
becaufe thefe diftreffcs are for two diftinflE 
caufes. But if the tcnani had pleaded to the 
avowry in the firft replevin, hqrs d^ Jm fe§^ 
and pending that fuit the lord had diftrained 
again for another half year's r^nt, thf tenant 
ihould have a writ of recaption \ (>ecauff. by 
the plea of hers de Jon fee the lord% ^tlf 
to the rent itfeIG at^ not tp fbi^ or ttwt 
particular arrear, is in difput?, ^nd that 
titl^ may be deterouoie^ t^ thjg 4^^^ <^^P^ 
' tipo; 
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L . ' 

\ tion ; and therefore the fccond diftrefs being 

j uhneceffary to try the title to the rent, 

i the writ of recaption lies to prevent it, and 

I pi^nifh the lord for taking the fecond dif- 

trefs, and to protedt the tenant from fucji 
I pppreflion* 

!^ And this writ of recaption lies for the r.N.B-n-A* 

tenant before avowry made by the lord in 

the firft replevin ; for otherwifc the remedy 

ivould not be adequate, becaufe the lord 

r might harrafs the tenant by feveral diftref- 

i fes, before the lord, by the rules of the 

court, could be compelled to avow« But 

i then the tenant muft, in his declaration on 

the recaption, aver that the fccond diftrefs 

was taken for the fame caufe as the firft; 

, otherwife the tenant fails in making out to 

I the Court his title to the writ of recaption, 

;^nd conlequently cannot punilh the lord for 

taking the fecond diftrefs. 

[And a recaption lieth as well where the F.K.B.7»-<l» 
plea is depending in the county before the - 
fteriff, as where it is depcndipg before juf- 
ttces of recprd.} 
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Precedents of Pleadings in 
Replevin. 



TH E iing, 6?f . Wc command you ^^t ^ 
that juftly and without delay you pi««*- 
cauie to be replevied the cattle of B. which 
D. took and unjuftly detains, as it is faid, 
and afterwards thereupon caufe him juftly 
to be removed, that we may hear no more 
clamour thereupon for want of juftice, &^« 

ji. B. complains againft C D. in a plea piaiac 
of taking and unjuftly detaining his cattle 
againft fureties and pledges, &^. 



rE.F. 
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Walker 
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Walker againjl Towerfy ai^i others. 

M. 9 IV. 3. i?(?//. 48. 

Af/Vi*, to wit, ^OHN "Towerfyy Robert 
J Wheeler and fVilliam 
Stubbins were fuiHrponcd to anfwer to Tbo^ 
mas fValker in a plea, why they took a fil- 
vcr porrenger of the faid Thomas and un- 
juftly detained it, againft furety and pledges 
until, ^c. And whereon the fame Thomas 
by 7* L, his attorney complains that the 
faid John, Robert and fVilliamy on the firft 
day of May in the 9th year of the reign of 
the Lord fVilliam the Third, now king of 
England y ^c. in the Charter hpufe in the 
^ county of Mtddlejex -aforefaid, in a certairt 
place there called the dweUing-houJe of him 
the faid Thomas^ took the faid porrenger of 
him the fafd Thomas ^ ^itnA^ unjuftly detained 
it, againft furety and pledges until, (^e. 
whereby the fame Thomas fays that he is 
prejudiced, and hath damage to the value 
of 30/. And therefore he produces the 
fuit, 6ff. 

And the faW Jobn^ Robert and William^ 
by R. H. their attorney come and defend 
the force and injury when, &?^. and well 
acknowledge the taking of the porrenger 
aforefatd in the faid place in which, &c. 
and juftly, &c, becaufe they fay, that at 
tht faid time when, &c. the fame John and 
ftobertf being overfeers of the poor of the' 
parifh of St. Sepulchre in the county of 
* MiddlefeXy by virtue of a certain warrant 
under the hailds and fcals of fVilliam Wi^ 

thers^ 
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ib€rsy Efq; and Thomas Smithy Efq; then 
two of the juftices of the lord the now king, 
affigned to preferve the peace in the county 
aforefaid {quorum unus) to the warden of 
the church and the overfeers of the poor 
of the fame pariih, or any of them, direfted, 
at the faid place in which, (^c. demanded 
of the fiiid T. tValker to pay them los. 6d, 
of lawful money upon him duly affeffed 
towards the relief of the poor of the parifh 
aforefaid, by the authority aud according 
to the tenor, purport and effeft of a cer- 
tain flatute made and provided in a par- jj.^ ^ ^^ 
lianrent of the lady Elizabeth y late queen §. 19- 
of Englandy tie. held at IVeJim^nJier in the 
county of Middlejex in the 43d year of her 
reign $ and becaufe the fame Thomas thert 
and there refufed to pay the faid \os. 6 d. 
to them the faid John and Robert^ they th^ 
fame John and Robert^ as overfeers of the 
poor aforefaid, and the laid tVilliam at their 
requeft and in their aid, for the prefer- 
vation of the peace of the faid lord the 
. king, (the fame William being ilhen a con- 
ftable within the parifh aforefaid) by vir- 
tue ' of the ftatute and warrant aforefaid 
well acknowledge the taking of the per- 
rcnger aforefaid, the faid time when, ^c. 
in the faid place in which, iic. in the 
name of a diftrefs for the faid ioj. (yd., > 
upon him the faid T. Walker as aforefaid 
affeffed towards the relief of the poor of 
the parifh aforefaid, then being in arrear 
, and unpaid, and juftly, (sfc. And this they 
are ready to verify: wherefore they pray 
judgment) and a return of the porrenger 
jrfbxefaid^ to be adjudged bo them, bfc. 

And 
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And the faid 7bomas fays^ that the faid 
John, Robert and H^illiam^ by the reafon 
before alledgcd, the taking of the por- 
rcnger aforefaid of him the faid Thomas in 
the faid place in which, (^4i ought not to 
acknowledge ju(t> becaufe he fays, that 
the faid John, Robert and ff^illiamy the day 
and year aforefaid in the declaration afore- 
faid mentioned, of their own wrong, with- 
out fuch caufe by them in their cognifance 
aforefaid above mentioned, the porrenger 
aforefaid of him the faid Thomas in the faid 
place in which^ f^c. took and unjufUy de- 
tained, againft furety and pledges, &r. in 
manner and form as the faid Thomas above 
againft them complains; and this he prays 
may be inquired of by the country: and 
the faid John, Robert and WUUam likewifc, 
f£c. Therefore, tf^* 
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Crojje againft Biljon. 

NortVton, to wit. ^0 HN Biljon was fum- 
%/ moned to aqfwer to 
Samuel Crojfe in a plea, why he took a marc 
of him the faid Samuel and unjuftly de*- 
tained it, againft furety and pledges, Cff^. 
And whereon the fame Samuel by fV. L. 
his attorney complains, that the faid John 
on the firft day of Ollober in the 12th year 
of the reign of the lord William the Third, 
late king of England, &c* at Hardingfion 
\{i the county aforefaid, in a certain place 
there called the king^s highway, a mare of 
him the faid Samuel took and unjuftly de- 
tained tc, againft furety and plecjges, uatil. 
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fifr. whereby the fame Samuel fays that he 
is prejudiced^ and hath damage to the 
value of 10 L And therefore he produces 
the fuitj 6f^« 

And the faid J$bn Bilfon by J. B. his Cogtutoce 
attorney comes and defends the force and ftlianu*** 
injury when, ^c. and as bailiff of the moft 
noble William lord Leimpjler well acknow- 
ledges the taking of the mare aforefaid the 
faid time when, t^c. in a certain place 
called the queen* s highway^ and juflly, fcfr. 
becaufe he fays, that the faid place con- , 
tains, and the faid time when, ^c. did 
contain in itfelf, half a rod of land with , 
the appurtenances in Hardingftpn aforefaid: 
which faid half rod of land long before 
and the faid time when, i£c. was jjarccl 
of a certain ancient mcfluagc in Harding^ 
fion aforefaid; which faid mclTuage long 
before, and the faid time when, fcfr. was 
the foil and freehold of the faid lord 
Leimpjieri and becaufe the mare aforefaid 
the faid time when, ^c. was in the faid 
half rod of land in which, £s?f. doing da- 
mage there, the faid John, as bailiff of 
the faid fVilliam lord Leimpft^fy well ac- * 
knowledges the taking of the mare afore- 
faid, in the place in which, fc?^. and juftly, 
£sff. doing damage tHere, t^c. without that, 
that the faid John took the niare aforefaid 
in a certain place called the hinges highway^ 
as the faid Samuel againft him hath de- 
clared: and this he is readv to verify; 
wherefore he prays judgment, and a return 
of the marc aforefaid, to be adjudged to 
him, ti^c. 

And 
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And the faid i^tfw^i?/ fay&, that thfc faifl 
^ John Biifm as bailiff of- the moft ftoblfe 
ff^illiam lord Leimpfter^ the tiking of the 
mare aforefaid ought not to AcknoWledgfe 
juft, bccaufe,he fays, that he the faid John 
Bilfori, tht faid tirtie when, fe?x. took the 
mare aforefaid in the faid place then called 
the king*s highway^ in n^amter and fotrh t%r 
the faid Samuel above by declaring hath 
alledgedf dnd this he [)rdyi may be \ti^ 
quired of by'the country. 

And the {zxAJohn fays^ that he to the 
plea of the faid Sathuel aboV^e in replying 
pleaded hath no necefflty, nor is by the 
law of the land obliged id any manner 
to anfwer, becaufe he fays, that the fame 
plea* is not fufficienc in law to maintain 
his deplaration aforefaid: and this he Is 
ready to verify : wherefoi'e for want of a 
fufficienc replication in this behalf the 
fame John as before prays jddgment, and 
that t^ declaracion aforefaid may be qualh- 
cd. . ^ . ^ , 

And the faid ^amUet, fof..e(i>C he hath 
above alledged fulBtiertt nhattbr in law for 
him the faid Samuel to' ttiaifiliaili^his aftion 
and declaration aforefaid, w&Voh he is ready 
to verify, which faid matter 'the id\d John 
doth not deny, nor to the f^me In arty Wife 
anfwer^ but that averment hath altogether 
rcfufed t6 admit,* prays judgment, and his 
da mages' by reafon of the taking and unjuft 
d(-iencion of the mare afore^^id, to be ad- 
judged to him, cJc, And betaufe the juf- 
ticcb here vvil) advifc themlclves of and upon 

. the 
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ihc prcmifles before they give judgment ^'o-^'-*©** 
thereon, day is given to the parties aforefaid 
here until from the day of St. Michael in 
three weeks to hear their judgment thereon, 
becaufe the fame juftices here thereof not 
yet, ^c. On which day here comes as well 
the faid Samuel as the faid John by their 
attornies aforefaid; and hereupon the pre- 
miffes being feen, and by the juftices here judgment for 
more fully underftood, itfeems to the fame ti»c p^^'^tiff- 
juftices here, that the plea of the faid Samuel 
above in replying pleaded is fufficient in law 
to maintain his declaration aforefaid, as the 
faid Samuel hath above alledged; wherefore 
the faid Samuel ought to recover his damages 
by reafon of the premifles againft the faid inquiry awar* 
yohn: but becaufe it is unknown what dama- ^^^ 
ges the faid Samuel hath fuftained by reafon 
of the premifTes, the flierifF is commanded, 
that by the oath of twelve good and lawful 
men of the county aforefaid he diligently in- 
quire what damages the faid Samuel hath 
fuftained, as well by reafon of the premifles, 
as for his cofts and charges by him about 
his fuit in this behalf expended; and the 
inquifition which he (hall thereof make, - 
certify here on the oftave of St. Hilary un- 
der the feal, &fr. and the fcals, &fr. On 
which day here comes the faid Samuel by 
his attorney aforefaid ; and the flierifF, to 
wit, Ca/ar ChilJ, Bart, hath now returned 
here a certain inquifition taken before him 
at the town of North' ton in the county afore- 
faid on the 19th day of January laft paft by 
the oath of twelve, fc?f. whereby it is found 
that the faid Samuel hath fuftained damages 
by reafon of the premifles, befidcs his cofts 
R and 
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and charges by him- abo« his fgit in thfi 
behalf expended^ to 80 j. 5^nd for tbofc 
cofts and charges to 2 d. Therefore it is 
confideredi that the faid Samuel do recover 
agaia(l the faid John his damages aforefaid 
to 80 i. arid 2 d. by thf inqqifition aforefaid 
in form aforefaid found, and alfo la/, ijs^ 
4,d. to the faid Sa)nuel at his requcft fpr 
his cofts and charges afor<?faid, by the court 
here of increafe adjudged: which faid da- 
mages in the whole amount to 1^/. 17 j. dd. 
And the faid John in mercy, i^c. 

Afterward^, to wit, on day next 

sifter in this fame ternri, before the 

lady the queen at IVeJtminJier comes the 
faid John by A. M. his attorney, and fays, 
that in the record and proceedings aforefaid, 
and likewife in the rendition of the judg- 
ment aforefaid, there is manifeft error, in 
this, to. wit, that by the record aforefaid 
it appears that the judgment aforefaid, in 
form aforefaid given, was given fur the faid 
Samuel Crojfe againlt him the faid John Bil- 
^ Jcn\ when, by the law of the land of this 
kingdom of EnglarJ^ judgment in t-he plea 
aforefaid ought to have been given for the 
faid John againft the faid Sanfiiel: there is 
error alfo in Ais, to wit, that by nhe record 
aforefaid it appears that the faid John was 
fummoned to anfwer to the faid Samuel in 
the plea aforefaid \ yet no original writ be- 
tween the parties aforefaid, in the plea afore- 
faid, is filed of record, nor remains of re- 
cord in the laid court of the lady the queen 
of the bench ; therefore in that there is mani- 
feft error : there is error alio in this, to wi:, 
1 that 
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that by the record aforefaid it appears that 
the faid Samuel^ in the faid court of the lady 
the faid queen of the bench, came and ap- 
pcfared by IV. L. his attorney; yet the faid 
fV. L. had no warrant of attorney of record 
by writ of the now lady the queen, nor 
without writ, to warrant his appearance for 
the fame Samuel in the plea aforefaid : there 
is error alfo in this, to wit, that by the re- 
cord aforefaid it appears, that the faid Johriy 
in the faid court of the faid lady, the now 
q-uecn of- the bench, appeared by William 
Marriot his attorriey; neverthelefs fV. M. 
had no warrant of attorney of record by 
writ of the lady the queen, nor without writ, 
to warrant his appearance for the faid John several certu 
in the plea aforefaid: and the fame J^>&// oz-^Ww prayed. 
prays fcveral writs of the lady the queen, to 
wit, one to the chief jullice of the faid lady 
the queen of the bench, and another writ to 
the cujfos h'evium of the faid lady the queen . 
of the bench aforefaid to be direfted, to cer- 
tify 'the faid lady, the now queen, more 
fylly the truth thereof: and to him they are 
granted, ^c. Whereupon "Tuefday next, Rule to return 
after 15 days of the Holy Trinity, is given by ^*"** 
the court of the^ faid lady the queen rtow 
here, to return to the court of the faid lady 
the queen, before the queen herfelf at 
fVeJiminJier, the faid feveral writs oi certiorari 
above prayed : the fame day is given to the 
faid Samuel there, fcfr. And the faid chief 
I juftice of the bench aforefaid, and the faid 

I cujlos hrevium of the faid lady the now queen, 

1 on that day have not, nor hath either of 

them returned the feveral writs aforefaid, 
I neither have they, or either of them, done 

I R 2 any 
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any thing therein: and hercopan the faid 
Samuel freely here into court comes and fays, 
that there is no error cither in the record and 
proceedings aforefaid, or in the rendition 
of the judgnnent aforefaid j and prays that 
the court of the faid kdy the queen^ now 
here, may proceed to the examination as 
well of the record and proceedings afore- 
faid, as of the matters aforefaid above for 
error afligned,- and that the judgment afore- 
faid may be in all things affirmed : but be- 
eaufe the court of the faid lady the queen, 
now here, arc not yet advifed to give their 
judgment of and upon the premiffes, day 
therefore is given to the parties aforefaid, 
before the lady the queen, until in a month 
of St. Michael whcrcfoever, £s?r. to hear 
their judgment thereon; becaufe the court. 
of the faid lady the queen- how here thereof 
not yet, i^c. On which day, before the 
lady the queen at Wifiminftery come the 
parties aforefaid, by their attornies afore- 
faid ; whereupon as well the record and 
proceedings aforefaid^ and the judgmcns 
on the fame given, as the faid caufes and 
matters above for error afllgned and allcdg- 
ed, being feen^ and by the court of the faid 
lady the queen now here more fully under- 
ftood and diligently examined, becaufe it 
feems to the court of the faid lady the 
queen here, that the judgment aforefaid is in 
nothing vitious or dcfedtive, and that there is 
no error in that record ; it is confidcrcd, that 
the judgment aforefaid be in all things affirm- 
ed, and remain in its full force and cffcft, the 
faid caufes above for error afllgned in any 
wife notwithftanding, fcfr. And it is fur- 
ther 
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ther confidercd by the fame court, that the 

faid Samuel do recover againft the faid John • 

12 L to the fame Samuel by the court of 

the faid lady the queen now here by his 

aflcnt adjudged, according to the form of 

the ftatutc thereof lately made and pro- ^ h^ 7. c. la 

vided, for his cofts, charges and damage?, 

which he hath fuftatned by reafon of the 

delay ojf execution of the judgment afore- 

faid, on pretence of profecuting the faid 

writ of the lady the queen to correft error 

of and upon the premiffes; and that the 

fame Samuel may have thereof his xxecur 

jion, ^c. 



Huhbard againft Handford. 

Midday to wit. JDlchard Handford was fum- Declaration. 

moned to anfwer to Rich^ Replevin ;a 
/ird Hubbard, in a plea, why be took the ^' ^' 
goods and chattels of him the faid Richard 
Hubbard, and unjuftly detained them, againft 
furety and pledges, until, 6fr. And where- 
on the fame Richard Hubbard by J. P. his 
attorney complains, that the faid Richard 
Handford on the 7th day of OSfober in the 
%d year of the reign of the lord and lady 
William and Mary, now king and queen of 
England, €*?/. at the parifti of St. Margaret 
Wefiminfler in the county aforefaid, in a 
.certain place thete called Peter-fireet, took 
the goods' and chattels following, to wir, 
one jack, two fpits, 18 pewter plates, £5?^. 
{reciting feveral other particulars) pf the faid 
Richard Hubbard, and unjuftly detained 
^em, againft furety and pledges, until, i^c. 

R 3 whereby 



^46 APPENDIX. 

whereby' the fame Richard Hubbard fays, 
that he is prejudiced, and hath damage to 
the value of 20 /. And therefore he produ- 
ces the fuit, ^c. 

And the faid Richard Handford by J, L. 
his attorney comes and defends the force 
and injury, when, ^c. and well avows the 
taking of the goods and chattels aforefaid, 
in the faid place where, &?f. and juftly> 
fcfr. becaufe he fays, that the fame place, 
where the taking of the goods and chattels 
aforefaid is fuppofcd t6 be, contains, and 
at the fame time when the taking of thofe 
goods and chattels is fuppofed to be, did 
contain in itfelf, a certain piece or parcel 
of land, with the appurtenances, in a place 
' ^ called Pelerrflreet^ otherwife Bowling-alleyj 

in the parifli of St. Margaret IVeJiminfter 
Sir nchert aforefaid, in the county aforefaid ; of which 
fl'^tol^I'^ *aid piece or parcel of land, with the ap- 
phce where, purtcnances, one Robert Marjhamy knt. be- 
to thcTfeldant forc the faid time when, SSc. was feifcd in 
tor 51 years, j^js demefnp as of fee; and being fo there- 
of feifcd, the faid Robert, before the faid 
time when, &?f. to wit, on the i6th day of 
May, in the firft year of the rdgn of the 
lord and lady the now king and queen, at 
the parilh of St. Margaret jVeJiminjter afore- 
faid, in the county aforefaid, demifed the 
fame piece or parcel of land, with the 
appurtenances, to the faid Richard Band- 
fordy to hold to the fame Richard and his 
afligns from the feaft of the BlefTtd Virgin 
Mary then laft pad before the date of the 
fame demife, for the term of 51 years from 
thence next enfuing and fully to be cow- 

pkac 
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pleat and ended : by virtue of which faid 
dcmife the faid R. Hansford was pofleffed of 
the fame piece or parcel of land for the term 
afofefaidj and lo being thereof poflcfied, 
the fame R Handfordy afterwards, and be- 
[ fore the faid time when, i^c. had crefted 

I and built the faid mefiuage or tenement on 

j the piece or parcel of land aforefaid, and 

[ Was thereof poffeffed ; and being fo thereof 

poffefledj he the fame Richard Handford^ 
■ before the faid time when, £5?f. to wic, on 

: the 20th day of December^ in the firft year 

I of the reign of the faid lord and. lady the 

I now king and qtieen abovefaid, demifed the 

meflfuage aforefaid, with the appurtenances, 
f to the faid Richard Huhhard from the feaft 

I of the birth of our Lord then next following 

1 • for the term of one whole year from thence , . ..^ 

next erifuing fully to be complcat and ittothepiaintifF 
f ended; yielding therefore for the fame ^^''y'''*''5i• 

! year to the faid Richard Handford^ or his 

i afligns, the rent of 15/. of lawful money 

I of Englandy at the four moft ufual feafts in . 

the year, to wit, the feafts of the annuncia- 
I tion of the Bieffed Virgin Mary^ St. John 

f the baptifl-, St. Michael the archangel, and 

the birth of our Lord, by even and equal •. 
I portions: by virtue of which faid demife 

the fiid Richard Hubbard into the mcffuage 
! aforefaid with the appurtenances entered 

and was thereof poflcfled, and the fame 
mefiuage with the appurtenances for the 
fpace of three quarters of a year occupied ; 
\, and becaufe the fum of 1 1 /. lyS. of the 

; rent aforefaid, after the demife fo made 

i for the faid three quarters of a year at the and for three 

feaft of St. Michael laft paft, and before qui^rrcr s rent 

4 the 
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the taking of the goods and chattels afore^ 
faid, were to the fame Richard Handford i^ 
arrear and unpaid, the fame Richard Hand^ 
ford well avows the taking of the goods and 
chattels aforcfaid in the faid place, where, 
f^c. and juftly, &c, for the faid ii/. fj. 
to the fame Richard Handford in form afore-r 
faid being in arrear, as in the meffuagc 
aforefaid, with the appurtenances, to the dif- 
trcfs of the faid Richard Handford in forn^ 
aforefaid charged and bound \* and this he is 
ready to verify : wherefore he prays judg- 
ment, and a return of the goods and chattels 
aforefaid, to be adjudged to him. 

Rcprthat^c And the faid R. Hubbard fays, that the 
rcntj^asnotiH f^jj jj^ Handford for the reafon before al- 
ledged ought not to avow the taking of 
the goods and chattels aforefaid in the fai4 
place, where, 6f^. juft, becaqfe he fays, that 
the faid i i /. 5 jr. of the rent aforcfaid at the 
faid time, when, fsfr. were not in arrear and 
unpaid to the faid Richard Handford^ nor was 
any penny thereof at the faid time, when, 
6fr. in arrear to the faid Richard Handford^ 
^s the faid Richard Handford in his avowry 
aforefaid hath above alledged : and this 
he prays may be inquired of by the coun- 
try : and the faid Richard Handford likewife^ 
iffuc. i^f,^ Therefore the IherifF is commanded, 

that he caufe to come before the lord anq 
lady the king and queen, from the day of 
the Holy Trinity in three weeks, where- 
foever, iSc. 12, ^c. by whom, l^c and 
who neither, &fr. to recognize, &c. be- 
caufe as well, fc?r. The fame day is given 
to the parties aforefaid, t?f. On which day 

bcfor? 
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before the lord and lady the king and queen 
ac fVeftminJier come the parties aforefaid, 
by their attornies aforefaid ; and the Iheriff 
hath not returned the writ, nor done any 
thing therein ; therefore, as before, the flic- 
rifF is commanded, that he caufe to come 
before the lord and lady the king and queen 
from the day of St. Michael in three weeks, 
wherefoever, i^c. 12, tfc. by whom, tsfr. 
and who neither, fcf^. to recognize, (^c. be- 
caufe as well, ^c. The fame day is given 
to the parties aforefaid, i^c. 



Legg againft Stephens and Others. 

Gloucefter to wit. cr^H^mas Stephens^ Efqj Dcdanfiw. 

Robert Parker^ Efq; 
and Richard Broke, were fummoned to an- 
fwer to Nicholas Legg in a plea, why they 
took the cattle of him the faid Nicholas^ 
and unjuftly detained, againft furety and 
pledges, until, ^c. And whereon the feme 
Nicholas by P. Hodges his attorney, com-^ 
.plains, that the faid Thomas, Robert, and 
Richard, on the tenth day of November in 
the 3 2d year of the reign of the lord Charles 
the Second, now king of England, £s?f. at 
the parifh of Old Sodbury in the county 
aforefaid, in a certain place there called the 
Stub Riding, took the cattle, to wit, two 
oxen, of him the faid Nicholas, and unjuftly 
detained them againft furety and pledges, 
until, £s?r. whereby the fame Nicholas fays, 
that he is prejudiced^ and hath damage to 
jhe value of. 20 /. Anc}' thprefore he pro- 
duces the fuit, y^. 

And 



r 
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Avowry for a ^^d thc faid T. StephefiSy R. Parker y and 

Imsrcementata i?. Brokey by T. ^Edwards their attorney, 
^"- Come and defend the force and injury, when, 

i^c. and the laid T, Stephens and R. Parker 
well avow, and the faid Richard^ as bailiff 
of the faid T. S. and R. P. well acknow- 
ledge the taking of the cattle aforefaid, irt 
thc faid place, where, £s?r. and juftly, 6fr, 
becaufc they fay, that the (^mt place, where 
the taking of the cattle aforefaid is fuppofed 
to b^, doth contain, and at the faid time, 
when the taking of thofe cattle is fuppofed 
to be, did contain in itfelf 'eighty acres of 
meadow with the appurtenances, called 
Stub Ridingy fituatc'in the parifti of Old 
Sodhury^ and then, and f'-om timg imme- 
irforial was, and yet is parcel o{ the manor 
and within the manor of Old Sodbury in the 
county aforefaid, and \<^ithin the jurifdidion 
of the court leet and view of frankpledge 
within fpecifiedi . and that long before the 
faid rime when, i£c, to wit, on the loth 
day of -A^^rr^ in the 3ad year of the reigrt 
of the faid lord the now king, arid long be- 
fore the faid 2". S. R. P. and one y. Neule \ 
late oi Deane in the county of Bedford, Efq; 
Seifin. Vftrt jointly feifed of and in the laid manor 

of Old Sodbury aforefaid, with the appurte- 
nances, fituate within the parifh of Old 
Sodbury aforefaid, in their ^demefne as of 
fee ; and that at the faid time when, fcfr. 
the faid N. L^gg w^^s and yet is occupier of 
the faid ciofe called Stub Ridings and that' 
the faid r. '5. R. P. and J. N. and all thofe 
Frefcriptiwi. whofe eftatc the lame 7'. R. and J, have 
jn the fame manor, with the appurtenances, 
from time immemorial have had, and been 

accuf- 
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accuftomcd to have, within the manor 
aforcfaid, a certain court of view of frank- 
pledge, and all things which to a court 
of view of frankpledge belong, of all the 
inhabitants and refiants within the manor 
aforefaid twice a year, to wic, once within 
a month next after the feaft of Eaficr^ and 
again within a month next after the feaft of 
St. Michael the Archangel, before their 
ftcward of that court for the time being, 
within that manor \ early to be held, as to 
the faid manor, with the appurtenances be- 
longing and appertaining: and the faid 
^bomaSy Rcbeyt and Richard farther fay, Courr-icet. 
that before the faid time when, fc^r. to wit, 
at a court of view of frankpledge of the faid 
T^hcmasy Robert and John^ held at Old Sod^ 
bury aforefaid, within the manor aforefaid, 
within a month next after the feaft of £^- 
ter^ to wit, on the i9tb day of A'prtU m 
the 3 2d year of the reign of the faid lord 
the now king of England^ (sc. before T. 
Edwards^ being then fteward of the faid T. 
StephenSy R. Parker and J. Neale, of the 
court of view of frankpledge, by the oath of 
J2 free and lawful men within the parifh 
aforefaid refiant.and inhabiting, then and 
there to inquire and prefent thofe things 
which to the court lect and view of frank- 
pledge aforefaid then belonged, then in the 
fame court being charged and fworn, then 
and there in the fame court it was pre- 
fcntcd, among other things, that the faid 
Nicholas Legg the now pjaintiflr, then and Pircfentm«nt; 
for three months then laft paft being occu- 
pier of the faid clofe called the Stub Riding 
within the jurifdiftion.of that court, had not 

opened 
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opened the king's highway, being within 
the precinft of the manor aforefaid, and 
within the precinft of the Icet aforefaid, 
and the jurifdi<5tion of the faid court of 
view of frankpledge, leading from the pa- 
rifli of Tate in the county aforefaid, crofe 
the faid clofe called the Stub Ridings unto 
For ftoppicg a and into a certain common field called Hor^ 
'^*^' wood Common within the precinft of the 

fame manor, and within the precinft of the 
laid leet, and the jurifdiftion of the court 
of view of frankpledge aforefaid, which be- 
fore then were within the jurifdiftion of 
the court-leet aforefaid he had flopped up 
^ and ftraitened, and the fame way fo flraiten- 

cd and flopped up then and for the fpace of 
three months then laft paft had continued 
ftraitened and flopped up, to the common 
nufance of the people of the faid lord the 
king there by that way defiring to pafs; 
whereupon the faid N. Legg, the occupier 
of the faid clofe called the Stub Ridings for 
the caufe aforefaid, at and by the fame court 
of view of frankpledge then and there was 
Amercement amcrced ; which faid amercement by af- 
affccred. feerors then and there in the fame court 

of view of frankpledge, to wit, N. White 
and ^. Adey^ afFeerors in the fame court, 
thereto then charged and fworn, then and 
, there was duly afFecred to 40 j. and farther 
in the fame court by the faid then fteward 
of the faid court, and the jurors aforefaid, 
it was ordered, that the faid N. Legg, being 
Order to ©pen the occupicr of the clofe aforefaid, fliould 
open and leave open the way aforefaid for 
the fiibje^ts of the lord the now king there 
after to travel and pafs before the 23d day 
V ' of 



the way. 
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of May then next following, under the pe- 
nalty of 4 /. of lawful money of England^ to 
be forfeited to the lord ia default thereof: 
and the fame ST. Stephens, R. Parker and R. 
Broke farther fay, that the faid N. Legg af- 
terwards, to wit, the fame day, year and 
place laft mentioned, had notice of the order Notice. 
aforefaid, and that he being as aforefaid the 
occupier of the clofe aforefaid called the 
Stub Ridingj did not open the fame way 
for the liege fubjedts of the faid lord the 
king, there to travel and pafs at any time, 
before the faid 23d day of May then next 
cnfuing, according to the form of the 
order aforefaid, by reafon whereof at ano- 
ther court of view of frankpledge of the 
faid *r. Stephens, R. Parker and J. Neale, 
held at Old Sodbury aforefaid within the 
manor aforefaid, before the fteward afore- 
faid, within one month next after the feaft 
of St. Michael, to wit, on the 23d day of 
OSiober in the 32d year of the reign of the 
faid lord the king abovefaid, by the oath 
of twelve other free and lawful men, being 
then in the fame court laft mentioned, 
lawfully fworn and charged to inquire and 
prefcnt in form aforefaid, it was in the 
fame court prefented, that the faid JV. prefentment, 
L^ZZy ^^^ occupier of the clofe aforefaid that it was 
called the Stub Riding, had not opened ""'"^'"''^• 
the fame way for the liege fubjcfts of 
the lord the now king there to travel and 
pafs, according to the form of the faid 
order laft mentioned in that behalf fo as 
aforefaid then before for that purpofe made; 
and that by reafon thereof the faid iV". Legg, 
the occupier of the faid clofe called the Stub 

Riding, 
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Ridingy had forfeited to the fame T. Sfephenf, 

R. ^Parker and J. NeaUy the lords of the 

court aforefaid, and of the manor aforefaid, 

with the appurcenances, being then in form 

afprefaid feifcd, the faid fimi and penalty of* 

the faid 4/. of lawful money of England: 

And the faid T. StephenSy Robert Parker and 

Richard farther fay, that afterwards, and 

before the faid time when, i^c. to ^sky 

'the ctSth day of Oifober in the 32d year of 

the reign of the faid lord the now king, 

Death of tne of the faid John Neale at Old Sodbtiry afore- 

thcioirds. i^^jj jj^ ^[^^ county aforefaid, died, whereby 

not only the faid manor with the appur- 
tenances came to the fame T. Stephens and 
R, Parker by right of furvivorfliip, birt 
the right of having the laid amercemrnc 
and penalty accrued to them the faid Tho- 
mas and Robert : and the fame T. Stephens, 
Robert Parker and Richard farther fay, that 
at fhe time of the fevcral prefentments and 
courts aforefaid, fo as aforefaid held and 
made, the way aforefaid was flopped and 
ftraitened, and fo continued, by the faid N. 
-^^SSi ^^^ occupier of the clofe aforefaid, 
,to the common nufance of the fubjefts of 
the faid lord the king j and becaufe the faid 
fum and penaky of 4/, above mentioned, at 
the faid rime when, £5?^. was in arrear and 
unpaid, altho' it was demanded of the faid 
N, Leggy to wit, at Old Sodbury aforefaid, 
the fame T. Stephens and R. Parker in theif 
Avowry for non- own right Well a VOW, and the faid R. Broke, 
^^"'"'- as bailiff of the faid T. Stephens and R. Par- 
kery and by their command, well acknow- 
ledges the taking of the cattle aforefaid, 
then being the cattle of the faid N. Leggy at 

' the 
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the faid time when, ^c. in the faid place 
where, feff. for the faid penalty of 4/, being 
in form aforcfatd due and in arrear, and 
juftly, ISc. 

And the faid Nicholas^ (^ys^ that neither 
the faid Thomas and Rchert the taking of the - 
cattle aforefaid in the faid place where, ^c, 
for the reafon aforefaid before alledged ought ' 
to avow juftj nor the faid Richard ft)r the 
fame reafon the fame taking in the fame 
place ought to acknowledge jufl:, becaufe by 
proteding that there is not any fuch king's Bar, proteninf 
highway as is above fuppofed, for plea the J{)^"J^^ "^ , 
fame Nicholas {a,y$y that 'the way aforefaid he did not ftof 
was not ftraitencd and ftcpped by the faid "* 
I'Hcholas in manner and foi ni as the faid 
Thomas and Robert above by avowing, and 
the faid Richard^ above by acknowledging, 
have fuppofed : and this he is ready to ve- 
rify : wherefore for that the faid Thomas 
Ste^phinSy Rchert Parker and Richard BrokCy 
the taking of the cattle aforefaid have above 
confeiied, the fame Nicholas prays judg- 
menr, and his darriages by reafon of the 
taking ar,d unjuft detention of thofc cattle, 
to be adjudged to him, il^c. 

A nd the faid Thomas StephenSy Robert Vcmmtp 
Tarker and Richard Broke fay, that the plea 
aforefaid by the laid Nicholas above in bar 
to the avov/ry and cognizance aforefaid 
above pleaded, and the matter in the fame 
contained, are not fufficient in law to pre- 
clude them the faid ThomaSy Robert and 
Richard, from having their avowry and cog- 
nifi.nc<? afor<faidj and that they to that plea, 

in . • 
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in manner and form aforcfaid pleaded have 
no necefnty> nor are by the law of the land 
obliged in any manner toanfwer: and this 
they arc ready to verify: wherefore, for 
want of a fufficient plea in this behalf, the 
fame 7'bomas, Robert and Richard, as before, 
pray judgment, and a return of the cattle 
aforefaid, together with their damages, cofts 
and expences, by them about their fuit in 
this behalf fuftained, according to the form 
of the ftatute in fuch cafe made and pro- 
Tficcaufes. vidcd, to be adjudged to them, fcfr. And 
vBi^c. 5. for caufes of demurrer in law, the fame 
4An.c.i6. cffjcmasy Robert and Richardy according to 
the form of the ftatute in fuch cafe lately 
made and provided, do fet down, and to the 
Court here exprefs the caufes following, to 
wit; becaufc the riiattcr is traverfcd other- 
wife than it is alledged in the declaration, 
whereby the plaintiff is obliged to prove 
what he hath not alledged, and likewifc 
becaufc the matter traverfed is not traverf- 
able by the laws of this kingdom q( England 
in the manner in which it is traverfed in the 
plea. 



Kiurrer. 



jwnder in dc« And thc faid Nicholas fays, that the plea 
aforefaid by him thc faid Nicholas above in 
bar to the avowry and cognifance aforefaid 
ibove pleaded, and the matter in the fame 
contained, are good and fufficient in law 
to preclude the faid Thomas, Robert and 
Richard, from having their avowry and 
cognifance aforefaid; which faid plea, and 
the matter in thc fame contained, the faid 
Nicholas is ready to verify and prove, as 
the court, is^c. And becaufc the faid fba- 

mas 
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maSi Rotert and Richard, do not anfwcr to that 
plea, nor the fame hitherto in any wife deny, 
the fanie Nicholas as before prays judgment, 
and his damages aforefaid by reafon of the 
taking and unjuft^ detention of the cattle 
aforefaid, to be adjudged to him, &c. But 
becaufe the court of the faid lord the king 
here are not yet advifed to give their judg- 
ment of and upon the premiifes, day there- 
fore is given to the parties aforefaid, before 
the lord the king from the day of St. Michael 
in three weeks, whercfoever, fsfr. to hear 
their judgment of and upon the premiffes, 
becaufe the court of the laid lord the king 
here thereof not yet, fcfr. 



Ingram and Hale at the Suit of Fletcher. 

, M. 7 W. 3. Roll. 107. 

Stafford, to wit, '^Ofeph Ingram and John Declaration. 

•u/ Hale were fummoned to 
anfwcr to James Fletcher in a plea, why 
they took a cow of him the faid James, and 
xinjuftly detained it, againft furety and 
pledges, fcfr. And whereon the faid James 
by John Lilly his attorney complains, that 
the faid Jojeph and John on the aoth day 
of February in the 7 th year of the reign 
of the lord William the Third, now king 
of England, i^c. at Shenjion in the pounty 
aforefaid, in a certain place there called 
the Lane^ took the cow aforefaid of him 
the faid James, and unjuftiy detained it, 
againft furety and pledges, until, &?r. 
whereby the faid James lays, that he is 
S preju- 
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prejudiced, .and hath damage to the value 
of 20/. And therefore he produces the 
fuit, &?^. 

' 5ift«ft7orV''' * And the faid Jojepb and John Hale by 
fine at a court- 1'bomas Cullowe their actorncy conne and 
defend the force and injury when, . i^c. 
and as bailiffs of Rowland Fry iky gem. 
well acknowledge the taking of the cow 
aforefaid, in the faid place in which, &fr. 
and juftly, iSc. becaufe they fay, that the 
fame place in which the taking of the 
cow aforefaid is fuppofed to be, contains, 
and at the faid time when the taking of 
the cow aforefaid is fuppofed to be, con- 
tained in itfelf.an acre v of land with the 
appurtenances in Shenjion aforefaid; , which 
faid town of Sbenfton is, and at the faid 
time when, i^c. and alfo from time out 
of mind was, within the manor of Sbenfton 
with the appurtenances in the county afore- 
faid; of which faid manor with the ap- 
purtenances the faid Ro:xjland is, and • at 
the, faid time when, ksc. and long' before 
/Was, feifed in his demefne as of fee; and 
ihe faid Rowland^ and all th<)fe whoiC 
eilate he hath in the fame manor with the 
appurtenances, for time out of mind have 
had, and been accuftomed to have, a 
court-lcet or view of frankpledge of the 
fame nianor, and whatever to view of 
frankpledge belongs, of ail the inhabitants 
and refiants of -that manor, before the 
fteward of the fame court for the time 
being, every year within a month next 
after the fe^fl: of St. Micbael the Archangel, 
at that manor yearly to be held, as to the 

fame 
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fame manor with the appurtenances be- 
. longing : and the fame Jojeph and John c«ft?n ^ 
farther fay, that within the manor afore- ftaWt!***'* 
laid there is, and from time out of mind 
hath been, fuch euftom, that the jurors to 
inquire and prefent thofe things, which to 
that court-leet and view of frankpledge 
belong, charged and fworn, at the court 
of view of frankpledge of the manor afore- 
faid, held at that manor within a month 
next after the feaft of St. Michael the Arch- 
^'^gcl* yearly have chofen, and for all the 
time aforefaid have been accuftomed to 
choofe, a proper man from the inhabitants 
within the manor aforefaid to be cgnfta- 
ftable of the conftablewick of Shenjion afore- obje^icd that 
faid, to fcrve for one year in that office ; j^^^fj^^J ^^^/^^ 
-which faid man fo eleftcd hath taken upon cnfuing. 
himfelf, and for all the time abovefaid 
hath been ufed and accuftomed to take 
upon himfelf that office, and hath taken 
and been accuftomed to cake an oath for 
the due execution of that office, unqer a 
reafonable penalty, for all the time above- 
faid, by the jurors aforefaid, at fuch court- 
leet and view of frankpledge in that behalf 
fee: and the fame Jofeph SLtid John farther a court-ieet . 
fay, that the faid Rowland being lord of^^^*** 
the manor aforefaid, and of the fame in 
form aforefaid feifed, at a court-leet or view 
of frankpledge of that manor, held at that 
manor within a mopth next after the fcaft 
of St. Michael the Archangel, to wit, on 
the ninth day of OSlober in the fifth year of 
the reign of the lord fVilliam now king 
and the lady Mary late queen of Englajidy 
(£c. before Henry Fryth^ g^nt. then ftcwafd 
S 2 to 
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to the faid Rowland of that court, the faid 
James Fletcher then and long before being 
an inhabitant within the naanor aforefaid at 
Shenflon aforefaid, and z proper man to be 
conftable of the faid cohftablewick of Shen- 
Jion aforefaid, by E, Tkorntotiy T. Grace, 

J. a J. A. J. H. w. M. rv. R. N. W. 

T.S. J. M. y.S. J.J. and 7. D.. good 
and lawful men, and inhabiting within the 
manor aforefaid, ^nd then and there in the 
fame court charged and fworn to inquire 
and prefcnt thofe things which to that court- 
lect and view of frank-pledge belonged, 
^eaed^l"oh^ duly and according to the cuftom afore- 

ftabie faid was chofen to be conftable of the 

conftablewick of Shenjlon aforefaid for one 

year then next enfuing to ferve in that of- 

The order of g^,^ . ^^j ^j^Qf^ jurors then and there in 

The penalty for the fame couTt ordcrcd, that the faid 
«otferving. j^^^^ fhould take his oath for the due 
execution of his office aforefaid, under the 
penalty of forfeiting 40 j. whereof the faid 
James Fletcher immediately afterwards, to 
wit, the fame day and year there had no- 
tice {a)\ nevcrthelefs the faid James hath 
not taken his oath for the due execution 

{a) The chief juftice held this to be naught; for, 
fsid he, they fhould only eleft him, and he fhould 
have notice of fuch eledion, and if he did not there- 
upon go to a judice of peace to be fworn, he (hould 
' be prefented for this default at the next court, and 

fhould be amerced, and the amercement affeered. The 
court alfo held it napght for not laying the no- 
tice more particular, as that he was prelent in court, 
or that he had notice given that he was elefted con- 
liable, and required to t;.ke an oath before a julHce of 
peace. A fecond prclcntment prout fcr record, ^c, 
'1 he fine not paid. Notey it is faid in a cafe iQ 
Moore, that the baiiifts fhould have had a warrant from 
the fleward to diiuain. 

of 
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of the office of conftable aforefaid, nor 
hath executed or taken upon hinnfelf that 
office, but to do it then and often after- 
wards there abfoluteiy refufedj wherefore 
afterwards and before the faid time when, 
£5?^. to wit, at a court-leet or view of 
frankpledge of the faid manor of the faid 
Rowland^ held at that manor within a 
month next after the feaft of St, Michael 
the Archangel, to wit, on the nth day of 
Oiioher in the 6th year of the reign of 
the faid lord king William and the lady 
Mary, late queen of England, before Henry 
Frytb then llcward to the faid Rowland of 
that court, bv Edward "Thornton, J. C. W. P. 
T. G. r. G. J. P. J. J. E. H. T. S. 7, M. 
W. M. G. H. J. S. the younger^ and J. J. 
good and lawful men then inhabiting 
■within the manor aforefaid, then and there 
in the fame court fworn and charged to in- 
quire and prcfent thofe things which to 
that court-leet or view of frankpledge 
belonged, it was prefented, that the faid 
James Fletcher, becaufe he was duly eledled 
to be conftable of the conftablawick of 
Shenfton aforefaid at the laft leet held for 
the manor aforefaid, and under the pe- 
nalty of 4CJ. on him fet, was ordered to 
take upon himfelf that office, and execute 
it, and take his oath in form afdrefaid for 
the due execution of that office j which, 
or any part whereof, he had not done, 
wherefore he had forfeited to the lord of 
the manor aforefaid the faid 40 j, of the 
penalty aforefaid, then to be paid to the 
lord of the manor aforefaid, as by the 
record thereof in the cuftody of the faid 
S 3 fteward 
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fteward of the court of the manor of Jiirn 
the faid Rowland at that manor remaining 
more fully appears: and becaufc the faid 
40 s^ for that penalty to the fame Rowland^ 
fo as aforcfaid being lord of the manor 
aforefaid, at the faid time when, ^c. were 
in arrear and unpaid, the fame Jqfeph and . 
John Hale, as bailiffs of him the faid Row^ 
land, well acknowledge the taking of the 
jpow aforcfaid in the faid place in which, 
6fr. and juftly, (^c. for the fame 40^. for 
the penalty or amercement aforcfaid to the 
faid Rowland fo being in arrear and unpaid, 
and within the manor aforcfaid, fcfr. 

pcmurrcr. And the faid Jams fays, that by any 

thing by the faid Jofepb and John above 
in the cdgnizancfe aforcfaid by pleading 
alledged, the fame Jojeph' and Jpbn the 
taking of the cow aforcfaid in the faid 
place iri which, &?r. ought not to acknow- 
ledge juft, becaufc fie fays, that the plea 
aforcfaid by them the faid Jofepb and John 
ip manner and form aforcfaid above plead- 
ed, and the matter in the fame contained, 
are not fufficient in law to acknowledge 
the taking of the cow aforcfaid in the faid 
J)lace' in which, i^c. juft, and that he tQ 
that cognizance in rnanner and form aforc- 
faid made and pleaded hath no neceffity, 
nor is by the law of the land obliged, 
to anfw^r : and this he is ready to verify : 
•^vherefore for want of a fufficient plea in 
this behalf the fame 7^»f^j prays judgment, 
and his damages by reafon of the taking 
and unjuft detention of the cow aforcfaid, to 
be adjudged to him, ^c. 

And 
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And fhe /aid Jo/eph and John fay, that >*"^er in dc. 
the plea aforcfaid by them the faid Jofepb *°"'"'^' 
and John in manner and form afdrefaid 
above pkaded, and the matter in the fame 
contained, are good and fufficient in law 
for them the faid Jo/eph and John to ac- 
knowledge the taking of the cow afore- 
faid in the faid place in which, isfc. juft; 
which faid plea, and the matter in the 
fame contained, they the faid Jo/epb and 
John are ready to verify and prove, as the 
court, (^c. And becaufc the faid James 
hath not pleaded or anfwered to that cogni- 
zance, nor hitherto any way denied it, 
the fame Jo/eph . and John pray judgment, 
and a return of the cow aforefaid, toge- 
ther with their damages, cofts and charges, 
according^ to the form of the ftatute in 
fuch cafe made and provided, to be ad- 
judged to them, ^6ff. But becaufe the 
court of the faid lord the king now here 
are not yet advifed to give their judgment 
of and upon' the premiffes, day therefore 
is given to the parties aforefaid before the 
lord the king until wherefoever, 

(^€. to hear their judgment of and upon 
thofe premiflcs, becaufe the court of the 
faid lord the king now here thereof not 
yet, (^c. 

Sylas titusy Efqj againft Parkins, Knt. 

Hertfordy to wit. TTrllliam Parkins^ late of Dcciarationi 

^^ Bujhey in the county 

aforefaid, Knt, was fummoned to anfwer 

to Sylas Titus, Efq; in a plea, why he took 

S 4 ' tli^ 
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the cattle of him the faid Sylas and im* 
juftly detained them, againft furety and 
pledges, fcf^. And whereon the fame Sylas 
by John fVarhurtm his attorney complains, 
that the feid fyUliam on the i8th day of 
May in the firft year of the reign of the 
lord James the Second, now king of Eng^ 
landj i^c. at Bujhey^ in a certain place there 
called Mary bill Ground^ the catde of him 
%Uy,%^s^ the faid Sylasy to wit, 36 wether (beep, 12 
ewe (heep and 8 lambs, took and unjuftly 
'detained them, againft furety and pledges 
until, fcfr. whereby the fame Sylas fays that 
he is prejudiced, and hath damage to thfe 
value of 10 A And therefore he produces 
the fuit, £*fr. 

Avowry and And the faid William by Randal Baldwin 

4^4^fcaf^t. his attorney comes and defends the force 
and injury when, i^c. and the fame tVil- 
Ham in his own proper right well avows, 
and as bailiff to Algernon earl of EJfex^ 
well acknowledges the taking of the cattle 
aforefaid in the faid place in which, £5?c, 
and juftly, (^c. becaufe he fays, that the 
fartie plape, in which the taking of the 
cattle aforefaid is fuppofed to be, contains, 
and at the faid time, when the taking of 
the cattle aforefaid is fuppofed to be, did 
, contain in itfelf two acres of pafture with 
the appurtenances in Bt^ey aforefaid; which 
feid two acres of pafture with the ap- 
purtenances are, and at the faid time when, 
^c. were the foil and freehold of them 
the faid William 2Si^ Algernon t^x\ oiEJfex^, 
and becaufe the cattle aforefaid at the 
fai4 tipie when^ t?^. were iti the faid two 

^cres 
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acres of pafture eating up the grafs in 
the fame then growing, and doing damage 
there, the fame William in his own proper 
right well avows, and as bailiff to the 
faid Algernon earl of Effex^ well acknow- 
ledges the taking of the cattle aforcfaid in the 
faid place in which, iSc. andjuftly, i^c. fo, 
doing damage there, tfr» 

And the faid Sylas fays, that the faid Bar, that the 
Williamy for the reafon before alledged, ^«<^«' '« ?«<» *« 
the taking of the cattle aforefaid in the of die^'iLf^ of 
faid place in which, iSc. ought not in his -^"/o^* ^*» 
own proper right to avow, and as bailiff 
of the faid earl to acknowledge juft, be- 
caufe he fays, that the faid two acres of 
pafture in which, i£c. are, and at the faid 
time when, i3c. and alfo from time ipi- 
memorial were, parcel of the manor of 
Bujhey and cuftomary land of the fame 
manor, and demifed and demifable by 
copy of court-roll of that manor by the 
lord or lords of the fame manor, or by 
their fteward of the court of that manor 
for the time being, to any perfon or per- 
fons willing to take them in fee-fimple, or 
otherwife, at the will of the lord or lords, 
according to the cuftom of the manor 
aforefaid: and the fame Sylas farther fays. That the de- 
that the faid earl and miliam before the faid.[^,"f;;,|;f » 
time when, i^c. to wit, on tlie aift day manor, granted 
of 4^r// in the firft year of the reign of the '^^'f^;!^ 
faid lord tHe now king abovefaid, were law- ing» ^^% 
fully lords of the manor aforefaid ; and the 
faid earl and Williamy being then lords of 
the manor aforefaid, the fame carl and 
IViUiam afterwards and before the faid 
I time 
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time when, &?r. to wit, on tHe fame aift 
day of Jpril in the firft year abovcfaid, 
at a court of them the faid earl and ff^il- 
JiaWy of .their . manor aforefaid, then held 
for that manor within the manor at Bujh^ 
aforefaid in the county of Hertford^ by one 
Thomas^ Smithy gent, then their fteward of 
the court of their manor aforefaid, by 
copy of court-roll of that manor granted 
the faid two acres of pafture with the ap- 
purtenances in which, £sf^. among other 
things to the faid SylaSy to have and to 
hold to the fame Sylas^ his heirs and af*- 
figns for ever, at the will of the lords, 
according to the cuftom of the manor afore- 
faid ; and the fame Sylas^ according to the 
cuftom of the nnanor aforefaid, then and 
there was admitted tenant thereof: by vir- 
tue of which faid grant and admiflion, the 
fame Sylas before the faid time when, £5?r. 
into the faid two acres of pafture with the 
appurtehanceys in which, fefr. among other 
things, encred, and was, and yet is thereof 
feifed in his demefne as of fee, at the 
will of the lords^ according to the cuftom 
of the manor aforefaid ; and he the faid 
Andhc being Sylds htxng io thereof feifed, the fame 
^l^lp^'^^^^' Sylas before the faid time when, iSc. put 
his cattle aforefaid into the faid two acres 
of pafture in which, ^c. to feed on the 
grafs there then growing, and thofe cat- 
tle were in the faid two acres of pafture 
and the. defend- in which, £s?^. feeding on the grafs there 
«^ui(irained ^^^^ growing, Until the faid William Parkins 
on the faid i8th day o( May in the nrfl: 
year abovefavd, at ^ujbey aforefaid, in the 
faid two acres of ^ pafture, called Maryhill 
Crmnds^ in which, i^c. took the fame 

cattJs 



APPENDIX. t6f 

cattle of the faid SylaSy and un]uftly dc* 
twined them, againft furety and pledges 
until, &c. as the fame Sylas above againft 
hinn complains; and this he is ready to 
verify : wherefore for that the faid William 
Parkins the taking of the cattle aforefaid 
hath above confeflfed, the fame Sylas prays 
judgment,, and his damages by reafon of 
the taking and unjuft detention of thoft 
cattle, to be adjudged to him, (^c. 



ic 



And the faid fV, fays, that well' and true Rcpr&3ttii« 
\t is, that the faid two acres of pafture IkT^'^'T'tfg, 
with the appurtenances in which, i^c. are 
and at the faid time when, ^c, and alfb 
from time immemorial were, parcel of the 
faid manor of Bujhey^ and cuftomary lands 
of the fame manor^ and dcmifcd and dc- 
mifable by copy of court-roll of that manor, 
by the lord or lords of the fame manor, or 
by their fteward of the court of that manor 
for the time being, to any perfon or perfons 
willing to take them in fee-fimple, or other- 
wife, at the will of the lord or lords, accord- 
ing to the cuftomof the manor aforefaid; 
and that the faid earl and JV^ before the faid 
time when, &fr. to wit, the faid aift day 
oi Jpril in the firft year of the reign of the 

' Jaid lord the now king abovefaid, were 
lawfully lords of the manor aforefaid ; and 
that the faid earl and IV. then being lords of 
the manor aforefaid, the fame carl and /f*. 
afterwards and before the faid time when, 
tf^. to wit, on the faid 21ft day o( Jpril in 
the firft year abovefaid, at Bujhey aforefaid, 
in the county of Hertford aforefaid, by the 

* faid T. Smithy then their fteward of the 

COXltt 
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Gfantbycopy. couFt of their manoF aforcfaid, by copy of 
court- roll of that manor granted the .faid two 
acres of pafture with the appurtenances in 
which, fc?r. among other things, to the fame 
Syla^ } to have and to hold to the fame ^ylas, 
his heirs and afligns for ever, at the will of 
the lords, according to the cuftom of the 
manor afbrefaid; and that the faid Sylas, 
according to the cuftom of the manor 
aforefaid, was then and there admitted 
tenant thereof^ and that by virtue of the 
grant and admiflion aforefaid, he the faid 
Sj^las before the faid time when, fefr. into 
the faid two acres of pafture with the ap- 
purtenances among other things entered, 
and was thereof feifed in his demefne as 
of fee at the will of the lords, according 
to the cuftom of the manor aforefaid, 
as the faid Sylas above by pleading hath 
alledged: but the faid ff^. Parkins farther 
fays, that the faid two acres of pafture 
with the appurtenances in which, (^c. to- 
gether with the other lands and tene- 
ments in the fame copy mentioned, and 
by the fame copy to the faid Sylas and his 
heirs granted, and to which the faid Sylas 
was as aforefaid admitted, at the faid time 
' of the admiflion of the faid Sylas to the 

The yearly famc, wcrc and yet are of the clear yearly 
***"*• value of 28/. and that the faid earl and 

fF. by the faid T. Smiih in the faid full 
court of the nrianor aforefaid, held within 
that manor on the faid 2ift day. of ylpril 
in the firft year of the reign of the faid 
lord the now king abovcfaid, he the faid 
T. Smith, being then fteward as aforefaid 
<rf the faid earl and fF» then lords of the 

manor 
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manor aforefaid, of the faid court of their 
manor aforefaid, affer the faid admiflion of 
the faid 5. Titus to the faid two acres in 
which, i^c. and the faid other lands and 
tenements by the copy aforefaid made to 
the faid Sylas granted, then and there did 
aflefs and appoint the fum of 35/. for the The fine, 
fine for the faid grant to the (aid Sylas df * 
the faid two ac^es of pafture with the ap- 
purtenances in .which, 6?r. and the other 
lands and tenements aforefaid, by the copy 
aforefaid in form aforefaid granted, to be 
paid by him the faid Sylas to the faid earl 
and fV. being as aforefaid lords of the 
manor aforefaid, on the ficft day ©f May 
then next enfuing, at the porch of the pa- 
rifli church of Bujhey aforefaid in the faid 
county of Hertford*^ and that the faid Sylas 
then and there, to wit, at the manor afore- 
faid, of all and' Angular the premifles had 
notice : and the faid IV. farther fays, that 
the fine aforefaid for the lands and tene- 
ments by the copy aforefaid in manner and 
form aforefaid granted to the faid Sylas 
was a reafonablc fincj and that the faid 
S. TiluSy although he had notice from the 
faid lords of the manor aforefaid, at the 
court aforefaid held as aforefaid at the ma- 
nor aforefaid, on the faid 21ft day of ^pril 
aforefaid, of the premiflTcS aforefaid, did 
not pay to the faid earl and fV. lords of 
the manor aforefaid, or either of them, the 
faid fum of 35/. for the fine aforefaid in 
form aforefaid affeffed, on the faid firft 
day of A'lay then next enfuing the admif- 
fion of him the faid Sylas at the faid porch 
of the parifli church of Bujbey aforefaid, but 

the 
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Foifeitwe^ the fatne 35/. to the faid earl and ff^^ 
^^to^ then and there ab^folutely denied and re- 
fine b^!^. fufed) sLnd yet doth refufc, to pay 3 whereby 
idtoL** the fanne S. T. hath forfeited to the faid 
ci^Lt.^7. ^^^^ ^"^ ^* being as aforefaid the lords of 
ThetecwjUt the maoor aforefaid, whereof, ^c. all hts 
Cr^*Efil!^? cuftomary right, cftate, title and intercft 
4thcdk.n. -aforefaid, of and in the faid two acres of 
Cfo*j«:.6i7. pafture with the appurtenances in which, 
^c. and the faid other lands and tenennents 
Jn the grant , aforefaid fpecified; after which 
faid forfeiture^ in form aforefaid made, and 
' before thci 4aid time when, &c^ the faid 
earl and H^. being as aforefaid lorcjs of the 
manor -aforefaid, into the faid two acres of 
pafture with the appurtenances in which, 
^c\ entered, and were, and yet are thereof 
frifcd in their demefne as of fee; and bc>* 
caufe the cattle aforefaid after the entry 
aforefaid, to wit, at the fafd time, wheri^ 
&V. were in the faid two acres of pafture 
with the appurtenances in which, £sfr. ear* 
ing up the grafs in the fame then growing, 
and doing damage there, the fame ff^* as 
before in his own proper right well avowsj 
and as bailiff to the faid earl well acknow- 
ledges the taking of the cattle aforefaid in 
the faid place' in which, i^c. and juftly^ 
i^c. (o doing damage there: and this he is 
ready to verify: wherefore as before he 
prays judgment, and a return of the cat- 
tle aforefaid> .together with his damages, 
cofts and expences by him about his fuic 
in this behalf fuflained, according to the 
ai H. 8. c. 19. form of the ftatute in fuch cafe thereof 
iately made and provided, to be adjudged* 
to him, ^L\ 

AnU 
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And the faid Sylas by protefting that the Proteftingth* 
fum aforefaid of 35/. for the fine aforcfaili aMc,''pi^^a a*' 
for the faid lands and tenemehts by the <^"/*^"^'^P*y* 
co|)y aforefaid to the faid Sylas in rnanner InTy! ^ 
and form aforefaid granted was not a rea- 
fonable fine, as the faid ff^. above by plead- 
ing hath alledged, for plea the fame *Sj/^x 
fays, that within the manor aforefaid there 
IS, and from time immemorial hath been, 
fuch cuftom ufed and approved within that 
manor for all the time aforefaid, to wit, 
that every perfon or perfons who fhall be 
, admitted tenant or tenants to any cuftomary 
lands or tenements of that manor by copy 
of court-roll of that manor, hath and have 
been and ought to pay to the lord or lords 
of the fame manor for the time being, for 
a fine for his or their admiflion to fuch 
cuftoniary lands or tenements, fo much 
money as thofe lands or tenements . were 
worth by the year at the time of fuch ad- 
miflion, and no more: and the faid Sylas ThtUmiiv/wfk 
in fafl fays, that the faid two acres of paf- t'^nrlhiXL 
ture with the appurtenances in which, dff^. offci^a to pay- 
together with the o^her lands and tenements 
in the fame copy mentioned, and by the 
fame copy to the faid Sylas and his heirs 
granted, and to which the faid Sylas was as 
aforefaid admitted, at the time of the ad- 
miflion of the faid Sylas to the fame were 
worth, and yet are worth, by the year 28 /. 
and , no more •. and the fame Sylas farther 
fays, that at the time of his admiflion to the 
tenements aforefaid with the appurtenances, 
to wit, at the fiiid court of the manor, held 
within that manor on the faid 2ifl: day of 
j^^ril in the firft year abovelaid, he was 

ready 
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ready and offered to pay to the faid JV^ 
then one of the lords of that manor, being 
then and there prefent in his proper perfon, 
fo much money as the faid cuftomary tene- 
ments with the appurtenances were worth 
by the year at the time of the admiffion of 
him the faid Sylas to the fame, to wit, a8 /. 
of lawful money of England^ which faid 
a8 /. the faid fV. then and ther^ abfolutely 
refufed to receive or acctpt of the fame 
Sylas: and this he is ready to verify: where- 
fore as before he prays judgment, and his 
damages by reafon of the taking and unjuft 
detention of th^ cattle aforefaid, to be ad- 
judged to him, i^c. 

•awntr. ^nd the faid W. fays, that the plea of 

the faid Sylas above in rejoining pleaded, 
and the matter in the fame contained, are 
not fufficient in law to preclude him the 
faid W. from having his avowry and cog- 
nizance aforefaid, and that he to that plea 
in manner and form aforefaid pleaded hath 
no neceflity, nor is by the law of the land 
obliged, to anfwer: and this he is ready to 
verify : wherefore for want of a fufficient 
plea in this behalf, the fame IV. as before 
prays judgment, and a return of the cattle 
aforefaid, together with his damages, cofts 
and expences by him about his fuit in this 
behalf fuftained, according to the form of 
the ftatutc in foch cafe thereof lately made 
and provided, to be adjudged to him, Csff. 

Thecwife, And for caufe of demurrer in law to that 
plea, the fame fV. according to the form of 

*7Ei.c.5. |.[jg ftatute in fuch cafe thereof lately made 
and provided, fets down, and to the court 

here 
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here exptcffcs this caufc following, to w?t, 
that the yaluc of the land remains in efti- . 
mation, and the cuftom aforcfaid by the 
faid Sylas above in pleading pretended and 
alledged is ihcertain^ infufficient and void in 
law. 

And the faid Sylas for that he hath above joinder in dc- 
alledged fufficient matter in law in his plea "'*""• 
aforcfaid above in rejoining pleaded to pre- 
clude the faid JV. from having his avowry 
and cognizance aforcfaid, which he is ready 
to verify, which faid matter the faid ff^. 
doth hot deny,^ nor thereto in any wife 
anfwcr, but altogether refiifes to admit that 
averment, as before prays judgnacnt, and 
his daipages by reafon of the taking and 
unjuft detention of the cattle aforcfaid, to 
be adjudged to him, i^c. And becaufc 
the juftices here will advife thcmfclvcs of 
and upon the premiffes before they give 
judgment thereon, day therefore is given to 
the parties aforcfaid here until on the odtave 
of Sc. Hilary to hear theii* judgment thereon, 
bccaufe the fame jliftices here thereof not 
yet, i^c. On which day here comes as 
well the faid Sylas as the faid fV. by their 
attornics aforcfaid j and hereupon the pre- judgment foe 
mifles being feen, ind by t^e juftices here ^epUnuff, 
more fully underftood, it feems to the faid 
juftices here, that the faid pica of the faid 
Sylas above in rejoining pleaded, and the 
matter in the fame contained, is fufficient 
in law to preclude him the faid fV. from 
having his avowry and cognizance aforcfaid, 
as the faid Sylas hath above alledged; 
T wherefore 
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wherefore the faid Sylas ought to recover 
. his damages againft the faid (V. by reafon 
of ^he taking and unjuft detention of the 
cattle aforefaid.: but becaufe it is unknown 
Inquiry what dan>ages the faid 5yAw hath fuftaincd 

awarded. by leafon of the taking and unjuft deten- 

tion of the cattle aforefaid, the fherifF is 
. commanded, thAC bythe oath of good and 
lawful men of the county aforefaid he di- 
, ligjently inquire what damages the faid Sylas 
hach ^fuftained^ as well by reafon of the 
taking and unjuft detention ofthofc cattle, 
as for his cofts and charges by him about 
liis- fuu in this behalf fuftaincd j and the 
inquifition which he fliall thereof make, he 
certify here from the day of Eqfter in 15 
days, under the Teal, &?f. and the feals, ^c. 
, On which day here comes the faid Sylas by 
.his .a.ttorncy aforefaid; and the, Iheriff, to 
wit, Jofeph Edmunds^ Efq; hath now returned 
here a certain inquifition taken before him 
,a.t Stevenage in the county aforefaid on the 
J5fh day of ^pril laft paft, by the oath 
^qf ^twelve, i^c. whereby it is found that the 
faid Sylas hath fuflained damage by reafon 
of the taking and unjuft detention of the 
cactJe aforefaid, btfides his cofis and charges 
by him* about bis fuit in this behalf expend- 
ed, ro^^. and for thofe cofts and charges 
Signed 3 May, ,to Gd. Therefore it is confidcred, that 
«jac. 2. ^[^^ f^i^j ^jias do recover ;?gainft the faid 

li iiliam his damages aforefaid to 10 d, hy 
the inquifition aforefaid in form aforefaid 
lovnd, and alfo 9/. 5 J. id, to the fan^e 
Sj9lfJSy at his requcfi, for his coRs and 
charges aforefaid, by the court here of in- 

crcafc 
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crcafe adjudged ; which faid damages in 
the whele amount to gl. 6 s. And the faid 
tFiUiam in mercy, 6?r. 

^bis Judgment was affirmed on a Wrii of 
Error. 



AND the faid C. by R. B. his attorney. An arowry 
comes and defends the force and in- unMctT 
jury when, isfc. and well avows the taking fendanei free* 
of the faid cattle in the faid place where, ^"^^^^ 
l^c. to be juft, becaufe he faith, that the 
faid place doth, and at the faid time when,, 
6?r. did contain in itfcif ten acres of land 
with the appurtenances ; which ten acre^ of 
land with the appurtenances are, and at the 
time of taking the cattle aforefaid were the 
foil and freehold of the faid C and becaufe 
the cattle aforefaid, at the faid time when,^ 
Cf?r. were in the faid place where, 0?r. feed- 
ing upon the grafs there growing, and doing 
damage there, the faid C. well avows the 
taking of the cattle aforefaid, in the faid 
place where, i^c. and juftly, &?<•. for the 
damage there fo done as aforefaid. 

And the faid (plaintiff) faith, That the 
faid C. ought not to avow the taking of the 
cattle aforefaid in the faid^ place where, 
Csff. to be juft, becaufe he faith, That the 
faid ten acres with the appurtenances are, 
and at the faid time when, &c. were the 
foil and freehold of the faid {plaintiff) and 
not the foil and freehold of the faid C aa 
the faid C. hath above allcdgcd ; and this he 
T % pray% 
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PI. Gen. 574, prays maybe inquired of by the country- 
^^^' and the faid C. docs likewife the fame. 



Pippin and another at the Suit of Maynard. 

Trin. 12 W. 3. in C. B. 

BedaratiW in Replevin for the taking of the 
PlaintiJ's Cattle. 

The defendants AND the faid Edward and Sarah by 
El'f ftrlngcr7 jljL ^- L.. thcif attomcy come and de- 
and for a return f^nd thc forcc and injury when, fcfr. and 

make cogm- •- . ^ y 



fince as bailiffs fay, that at the time when the taking of 
to ^. and ^ for the csttlc aforcfaid is fuppofcd to be, thc 

damage -fealant r y r i* r»»' 

in their free- property of thole cattle was in one Stephen 
^^^* HeweSy who is now furviving and in full 

life, to wit, at H. aforefaid in the county 
aforefaid ; without that, that the property 
of the cattle aforefaid at the time of the 
taking of them was in the faid Jonathan 
Maynard^ as he by his writ and dcclaratioa 
aforefaid above fuppofes : and this they are 
ready to verify: wherefore they pray judg- 
ment of the writ and declaration aforcfaid, 
and a return of thc cattle aforefaid, to be 
adjudged to them, &V. and to have a re- 
turn of the cafde aforefaid, the fame Ed- 
, ward, and Sarah ^ as bailiffs of //. B. and 
C. B. well acknowledge the taking of thc 
cattle aforefaid in the faid place where, (jfc. 
called Hebrom^ and juftly, fcfr. becaufc they 
fay, that the fame .place called Uebrcm con- 
tains, and ac the fame time when thc tak- 
ing of the cattle aforefaid is fuppofcd to be, 
did contain in itfclf 40 acres of pafturc with 

thc 
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the appurtenances in Kingftborpe in the 
county aforefaid ; which faid 40 acres of 
pafture with the appurtenances are and at 
the faid tinnte when, 6?r. were the foil and 
freehold of the faid A. B. and C. 6. And 
becaufe the cattle aforefaid at the faid time 
when, (^c. were in the faid place called 
Hebrom aforefaid, eating up the grafs there 
then growing, and doing damage there, the 
fame Edward and Sarah, as bailiffs of the 
laid ^. B. and C. B. well acknowledge the 
taking of the cattle aforefaid in the faid 
place where, 6?r. and juftly, (^c. fo doing 
damage there: wherefore they pray judg- 
ment, and a return of the cattle aforefaid, 
to be adjudged to them, fcfi-. 

And the faid Jo., Maynard fays, that his iiepr and iffuo 
writ and declaration aforefaid oiight not to ^"^ ^ property. 
be qualhed, becaufe, he fays, that the pro- 
' perty of the cattle aforefaid at the faid time 
of the taking of them was'ift the faid Jona- 
than Maynard in manner and form as he by 
his writ and declaration aforefaid hath above 
thereof alledgcd, to wit, at Hebrom afore- 
faid in the county aforefaid : and this he 
prays may be inquired of by the country : 
and the faid Edward and Sarah do fo likewife : 
therefore the llierifF is commanded that he 
caufe to come, &fr. 



A N D the faid R. by /?• B. his attorn'v?/, where the dc- 
Jt\ comes and defends the force and in- ';^^\^'::t 
jury when, i^c. and as to the taking of ten pan, and mf^ 
facks of flour, part of the goods and chat- '.J^i^'r'^' 
tcls aforefaid, he the faid R. faith, that the 
T 3 property 



^ 
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property of thofe goods and chattels at the 
iaid time when, Qc^ were in the faid if. 
and not in the faid T*. as it is above fuppofed 
by the writ aforcfaid ; and this he is ready 
to verify j whereupon, as to the taking and 
detaining of thofe goods and chattels, the 
faid R. prays judgn>cnt of the writ afbrefaid, 
and chat it may be quaihed, &r. And as 
to the taking of the refidue of the goods and 
chattels aforefaid, he the faid R. pleads, that 
he did not take thofe goods and chattels, the 
laid refidue, as the faid T*. doth above com** 
plain againft him ; and thereof he puts him- 
fclf upon the country j and the laid T^.docs 
likewife the fame« 

And the faid 7*. as to the faid plea of the 
' faid R. above pleaded to quafh the writ 
aforefaid, faith, that his faid writ ought 
not to be qualhed by reafon of any thing 
above alledged, becaufe he faith, that the 
property of the goods and chattels aforcfaid 
above fpecified in the faid plea, at the time 
of taking thofe goods and chattels, was in the 
faid y. as he doth above fuppofe by his writ 
aforefaid ;. and this he prays may be inquired 
of by the country ; and the faid R. docs 
likewife the fame : therefore as well to try 
that iflue, as the faid other iffue above 
pi.Gen.6o*, joincd, the fherifi is commanded, that he 
caufe to come here twelve, ^c. 

• Note; Upon pleading non cepit on a Claim 
of Property^ the Defendant Jhall have bis 
- Goods again. Salk. jSi* 



A' 
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N D the faid fV. by UiS. his attorney Cognirmcc as 
_ _ comes and defends the force and in- ^^i;Jf^*""' 
jury when, i£c. and as bailiff of A/. G. well ' 
acknowledges the taking of the cattle afore- . . 

iaid in the faid place where, t^c. and juftly, 
6ff. bccaufc be fays, that the fame place, in 
which the taking of thofe cattle is fu{5pofed 
to be, contains, and at the fa id time when 
the taking of thofe catde is fuppofcd to be, 
did contain in itfclf 40 acres of land with the 
appurtenances in Z,. aforefaid, and that long 
before the faid time when, d?r. the faid F. 
was feifed q^ the faid 40 acres of land with 
the appurtenances* whereof the place where, 
iSc. is parcel, in his demefne as of fee, arid 
the faid 40 acres of land held of the faid M\ 
as of hi3 manor of B, in the county of S. 
k aforefaid, by fealty, fuit of court, and the 

r rent of I2J. 6^, every year, at the feaft of 

[ St. Michael yearly to be paid ; of which fer- 

vices the faid M. was feifed by the hands by 
the faid F. as by the hands of his very te- 
jwnt, to wit, of the fealty and fuit of court, 
and of the rent aforefaid in his demefne as 
% of fee ; and becaufe 5/. \15. 6//. of the 
rent aforefaid, for nine years ended at the 
feaft of St. Michncl in the 26th year of the 
reign of the faid lord the now king, to the 
fame M. at the faid time when, &^. were 
^ in arrear and not paid, the fame tV.2L% bai- 

liff of the faid M. well acknowledges the 
taking of the cattle aforefaid in the faid 
i^ place where, Off. and juftly, &ff. for the fame 

five pounds twelve fhillings and fix pence 
• fo in form aforefaid being in arrear, as in 
\ parcel of the faid land of the faid M. in 

form aforefaid held, and within the fee, 
'T4 ^ ^c. 
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&?r. And this he is ready to verify : where- 
fore he prays judgment, and a return of 
the cattle aforefaid, to be adjudged to 
him, ^c. 

Bar,Aathewai And the faid F. fays, that the faid M. 

notfeifed, &c. ^^^ ^^^ ftikd of the fervices aforefaid by 
the hands of him the faid F. as by the 
hands of his very tenant, as the faid IF. 
hath above alledged : and this he is ready 
to verify : wherefore for that the faid IV. 
the taking of the cattle aforefaid in the 
faid place where, &fr, hath above acknow- 
ledged, the fame F. prays judgment, and 
his damages by reafon of the taking and 
unjuft detention of the cattle aforefaid, to be 
adjudged to him, i^c. 

iffue thereon. And the faid William (as before) fays, 
that the faid M. was fcifed of the fervices 
aforefaid by the hands of the faid F. as by 
the hands of very tenant, as h^ hath above 
alledged: and of this he puts himfelfupon 
the country : and the faid Fy likewife, tSc. 
Therefore the (herifF is commanded, that 
he cauft to come here from the day of the 
Holy "Trinity in three weeks 1 2, &?r. by whom, 
Cfff. and who neither, ^c. to recognize, iic. 
becaufe as well, Cs?r. 



JJddiard and Crefwicke. 

Avowry fcr dir AND the faid Francis^ by Andrew Innys 

jUJ^frichow! ^" jlV h*^ attorney comes and defends the 

(orce and injury when, ^c. and well avows 

1 ' the 
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the taking of the cattle aforefaid in the faid 
place in which, 6?r. and juftly, Gfr. becaufe 
he faySj that the fame place in whichj &r. 
is known, and at the faid tintie when, &fr. 
and long before was known^ as well by the 
name of Hannam^s Common^ as by the name 
of Hatmam^s Heath, and contains, and at the 
faid time when, (^c. contained in itfelf 50 
acres of pafture with the appurtenances in 
the faid parifh of Bittm in the faid county of 
Glou€efter^ which faid 50 acres of pafture 
with the appurtenances are, and at the faid 
time when, iSc were the foil and freehold • • 
of him the faid Francis \ and becaufe the 
cattle aforefaid at the faid time when, i^c. 
were in the faid place in which, 6f r. eating 
up the grafs there then growing, and do- 
ing damage there, the fame Francis in his 
own proper right well avows the taking of 
the cattle aforefaid, in the faid place in 
which, fcfr. and juftly, ^c. fo doing da- 
mage there : and this he is ready to verify : 
wherefore he prays judgment, and a return 
of the cattle aforefaid, together with his 
damages, cofts and charges, in this behalf 
fuftained, according to the form of the 
ftatute in fuch cafe lately made and pro- »«"•«• c*«9* 
vided^ to be adjudged to him, iSc. 

And the faid John LidJiard faiys^ that the Bar, That r.iif. 
faid Francis, for the reafon before alledged, ^ i^dWed 
the taking of the cattle aforefaid in the faid to/r.L.andthe 
place in which, tdc. ought not to avow juft, p^;^^^*'^''^^^ 
becaufe by protefting that the fame place in 
which, £s?c. at the faid tirhe when, fijfc. was 
not the freehold of him the faid Francis j as 
is above fuppofcd, for pica the fame John 

fays. 
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fays, that long before the faid trme af the 
taking of the cattle aforefaid in the faid place 
in which, i^c. to wit, on the 2ift day of 
Auguft in the loth year of the reign of the 
lord JameSy late king of England^ (^c, Theo- 
, Arr NewtoHt knt. was feifcd in his demcfnc 
as of fee of and in one mcffuage and 47 
acres and a half of land arable, meadow and 
pafture, with the appurtenances in Harmam 
and Bittm in the pariih of Bitton aforefaid in 
the county aforefaid ; and being fo thereof 
feifed, afterwards, to wit, oh the faid 2 ift 
day of Auguft in the loth year of the reign 
of the lord JameSy late king of England 
abovefaid, at Bitton aforefaid in the county 
aforefaid, demifed the mcffuage aforefaid 
and the faid 47 acres and a half of land ara- 
ble, meadow and pafture, with the appur- 
tenances, to William Liddiard and Katherine 
his wife, and him the faid John Liddiard i 
to hold to the faid IVilUam Liddiard and 
Katberint his wife for and during the term 
of their natural lives, add the natural life of 
the longer liver of them, and after their 
deceafe the remainder thereof to the faid 
John liddiard for and during l:he term of the 
natural life of him the faid John : by virtue 
of which ikid demife the fame fVilliam and 
Katherine afterwards of the faid meffuage 
and the faid 47 acres and a half of land ara- 
ble, meadow and pafture with the appurte- 
nances, were feifed in their demefne as of 
freehold for the term of their lives and the 
life of the longer liver of themj the remain- 
der thereof, after their deceafe to the faid 
John for the term of his life fo as aforefaid 
belongings and the faid fFilliam-ziid Kathe- 
rine 
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Tme being fo thereof fcifed afterwards, to 
wit, on the firft day of Septembn in the 3 2d 
year of the reign of the lord Charles the Se* 
cond, now king of England^ fcfr. at Bitten 
albrefaid in the county aforcfaid died thereof 
fcifed ; after the death of which faid William 
and Katberine he the faid Jobn^ as in his re* 
mainder aferefaid, afterwards to wit, on the 
faid firft day of September in the 3 ad year of 
the reign of the lord Charles the Second, now 
king of Englandy iSc. at Bitton aforefaid in 
t^ county aforefaid into the mefluage afore^ 
faid and the faid 47 acres and a half of land 
arable, meadow and pafture, with the ap- 
purtenances, by virtue of the demifc afore- ThcentryofA* 
laid entered, and was and is yet thereof^^*"* * 
feiied in his deitiefne as of freehold for the 
term of his life : and the fame John farther 
fays, that at the time of the demifc aforefaid 
made, he the faid Theodore Newton^ and all preTcri^tiimibt 
thofe whofe eftatc the fame Theodore then 
had of and in the faid mefluage and 47 acres 
and a..half of land arable, meadow and paf-- 
ture, with the appurtenances, have had, and 
for time ou)t of mind have been accuftomed 
to have, for themfclves, their farmers and 
.tenants, of the faid mefluage and the faid 
47 acres and a half of land arable, meadow * 
and pafture, with the appurtenances, com- 
mon of pafture in the faid place in which, 
6fr. for all their commonable cattle in and 
upon their tenements aforefaid with the ap- 
purtenances levant and couchant every year 
at all times of the year, as to their tene- 
ments aforefaid belonging and appertaining : 
by reafon whereof the faid John befpre the 
faid time when, Csfr. to wit,. on the oth day 

of 
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€^ September in the 3jd year of the reign of 
the faid lord the now king, the cattle afore- 
' faid in the declaration aforefaid above fpc- 

cified, being then the proper cattle of him 
the faid Johtiy upon the faid 47 acres >and 
a half of land arable^ n>eadow and pafture» 
with the appurtenances, then levant and 
couchant, into the faid common called Han-- 
nam*s Common, being the place in which, 
&c, put, as he well might, to ufe his com- 
mon aforefaid; and the faid Francis the 
feid cattle, to wit, the faid 30 (hccp fo in- 
the faid place in which, ^c. put, fcedingf 
on the grafs there growing, and ufing the 
• common of pafture of him the faid John 

there, afterwards at the faid time when, 
ide. to wit, on the loth day of September 
in the 33d year abovefaid, at ^Bitten afore- 
faid in the faid place in which, &r. com- 
monly called Hamiam's Common^ took and 
them unjuftly detained, againft furety and 
pledges, in manner and form as the faid 
John above againft him complains : and 
this the fame Jcbn is ready to verify : where- 
fore he prays judgment, and his damages 
by reafon of the taking and unjuft detention 
of the cattle aforefaid, to be adjudged to 
him, 6fr, 

HcpKThatit And the faid Francis Crifwicke as before 
»hi$ freehold, fj^ys^ j-haj. j-hg f^ij jQ 3^^g3 Qf pafture, 

called Hannam's Commony otherwife Han- 
nam*s Heathy are, and at the faid time 
when, £s?^. were the foil and freehold of 
him the faid Francis \ and becaufe the 
cattle aforefaid at the faid rime when, 
&€. were in the faid place in which, &?ir. 

eating 
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jcating up the grafs then there growing, 
and doing dannagc there, the f^id Francis 
the fame cattle took, as he hath above 
alledgcd; without that, that the faid ^Tfe^^- Traverfc of the 
dore, and all thofe whofe eftate the fame P"^^"?'^^ 
Theodore then had of and in the faid mef- 
fuage and 47 acres and a half of land . 
arable, meadow and pafture, with the ap- 
purtenances, have had, and from time 
out of mind have been accuftomed Cd 
have, for themlelves, their farmers and 
tenants, of the faid mefluage and the faid 
47 acres and a half of land, arable, meadow 
apd pafture, with the appurtenances, com* 
mon of pafture in the faid place in which^ 
6fr. for all their commonable cattle in and 
upon their tenements aforefaid with the 
appurtenances, levant and couchant every 
year at all times of the year, as to their 
tenements aforefaid belonging and apper- 
taining, as the faid John in bar to the 
avowry aforefaid hath above alledged j ar.d 
this he is ready to verify : wherefore he prays 
judgment, and a return of the cattle afore- 
faid, together with his damages, i^c. to be 
adjudged to him, &c. 

And the faid John Liddiard as before iflue on the 
fays, that the faid Theodore Newion^ and ^"vetfc. 
all thofe whofe eftate the fame "Tbeodore then 
had in the faid mefluage and 47 acres and 
a half of land, arable, meadow and paf- 
ture, with the appurtenances, have had, 
and from time out of mind have been 
accuftomed to have, for thcmfclvcs^ their 
farmers and tenants of the faid mefluage 
and the faid 47 acres and a half of land arable, 

meadow 
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meadow knd pafture, with the app»rte=* 
nances, common of pafture in the faid 
place in which, &c. for all their common- 
able cattle in and upon their tenements 
aferefaid, with the appurtenances, levant 
and couchant every year, at all times of the 
year, as to their tenements aforefaid belong- 
/ ing and appertaining, in manner and form 
as he the laid John, Liddiard hath above al- 
ledged : and this he prays may be inquired 
of by the country : and the faid Francis does 
folikewife: therefore the fheVifiFis command- 
ed, that he caufe to come before the lord 
the king in the odlave of St. Hilary where- 
foever, £s?r. 12, £sfr. by whom, ^c. and 
Who neither, &fr. to recognize, (^c. becaufe 
as well, 6?/. The fame day is given to the 
parties aforefaid, fcff. 



Apfcainbarto /^ N D the faid J. pleads, that the (aid 



A 



Se^'pbTndff^ ^^ £\ C. by reafon of any thing above al- 

tendered to the ledgcd, ought HOt to avow the taking of 

ficientamenV the Cattle and chattels aforefaid in the faid 

fertile damage pkcc whcrcin, ^c. to bc juft, {or ought not^ 

to juftify) becaufe he- faith, that after the 

faid C. had taken the cattle and chattels in 

the place aforefaid, to wit, [on fucb a day 

and year^ at IV. aforefaid, he the faid A. 

tendered to the faid C 6s. id. which were 

fufficient amends for the damages done to 

him in the faid place wherein, i^c. which 

6s. 2d. the faid C. then and there totally 

refufcd to accept, and unjuftly detained the 

cattle and chattels aforefaid, a'gainll furetics 

and pledges, ^c. until, &c, as he the faid 

y ^. doth abovq complain agaiaft him- and 

^ • thi% 
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this he is ready to verify; wherefore, inaf- 
much as the faid C^ doth above acknowledge 
the taking of the faid cattle and chattels in 
the faid place wherein, &c^ Ije the faid J. 
prays judgment aiid his damages, occafioned 
by the taking and unjuftly detaining of the 
cattle and chattels aforefaid, to be adjudged 
to him, ^c. 

And the faid C. protefting, that the Defendant pm- 
6s. id. were not fufficient amends for the JJ^^'^^/I^^ 
damages aforefaid done to the faid C in the tendered nmooc 
faid place where, (^c. for plea faith, that ^"fj;'"^^ 
the faid J. did not tender to the faid C piea deques dde 
the faid 6s. id. for the damage done in '"*^"- 
the faid place where, fcfr. as the faid A. 
hath above alledgcd; and this he is ready to 
verify; wherefore he prays judgnncnt, and 
.a return of the cattle and chattels aforefaid, 
to be adjudged to him, i^c. 

And the faid A. as before faith, that he Plaintiff re- 
did tender to the faid C. the faid 6 s. id.'ZX^^L 
for the laid damages done him in the faid ?s-8d. and 
place where, ^c. as he hath above alledged; p" ocn. 596, 
and this he prays may be enquired of by the S9i* 598. 
country. 



AN D the faid H. by J. T. his attorney An arowry. 
comes and defends the force and Jllir^nt'^tr^'* 
injury when, £sfr. and pleads, that in the verfeth the 
faid county of D. there is a place caljcd ?h^";hTrtl'rI^ 
,Af. D. and another place called M. in E. reveraipbces 
and another place called A/. J. in E. afore- [2mcn:iL\ but 
faid 5 without that, that in the faid vill of ^^^ ^^y *« 
K. there is, or at the faid time when, ^c. dcfcVibldJ ThcJ 

' was ^^v^'^S diffei^at 

»ddici«>i}«t 
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was any place called or known by the name 
of j\f. only, and that he, at the faid time 
when the faid cattle is fuppofcd to have been 
taken, took the faid fix oxen and eight cows 
above ipecified in the faid declaration, and 
alfo an horfe of the faid {plaintiff) in the 
faid place called M. D. without that, that 
he took the faid fix oxen and eight cows at 
K. aforefaid, in the faid place called M. 
only ; as the faid {plaintiff) doth above fup- 
pofe by his faid declaration, of all and lin- 
gular which cattle aforefaid, one Sir P. E. 
Knt. then fhcriflP of the faid county of D. 
granted a replevin to the faid {plaintiff) 
upon his plaint thereon i and thfs he is ready 
to verify ; wherefore he prays judgment of 
the declaration aforefaid, and to have a re- 
turn of all and Angular' the cattle aforefaid; 
and the faid {defendant) as bailiff to J. B. 
^ well , acknowledges the taking of the faid 
fix oxen, eight cows, and one hprfe, in the 
faid pl^ce called M. D. and juftly, £s?<. be- 
caufc he faith, [^/o go on with the avowry^ 
toncluding with a prayer of a return\ fcf ^. 

^hii precedent is agreeable to the cafe re^ 
ported in Salk. 93, 94. where the defend- 
ant pleaded^ that the cattle were taken 
/« another place; without that, &c. and 
it was held by the Court that this was not 
enou^j but the defendant muft go further^ 
and make an avowry for a retorno ha- 
7 *ai H. s ibendo, yet fuch avowry is- only a fuggef* 
tion to bring him within thejiatute ofH.%. 
for damages ; before that ftattite no damages 
were given, and without fuch a fuggeflion, 
he is not within that flatute^ and it being 

only 
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only for this particular furfofe^ is not tra* 
verfabk. 



AND the faid Richard Pcole pleads, piea. 
that the faid Thomas Longuevill ought 
not to avow the taking of the cattle afopc- 
faid in the faid place in which, 6fr. to 
be juft, for the rcafon above allcdged, 
nor ought they the faid ^nthorrf, Pf^illiam 
and Thomas Leadale^ as, bailiffs to the faid ^ 
-Thomas Lmguevilly to acknowledge the faid That puintiff ■ 
taking of the cattle aforcfaid in the faid whM,'!^!! and 
place in which, £5?^. to be juft, for the W y^tfot^^ waa 
fame reafon, becaufc he faith, that he the ciofe adjoLng 
faid Richard Poole, at the faid time when, ^^^'i p^*^*" ^'^ 
6f^, was, and long before had been pof- «dih« t.l. 
fclTed of and in a clofe of pafture in Burne ^f^^'J"^/*^^. 
aforefaid, <near adjoining to the faid place aii "tSofeZ&T. 
called Parks, in which, fc?f. and further, ^^^^^^^'.^^^^^ 
the faid Richard Poole faith, that the faid to repair the 
Thomas Longuevill, and all thofe whofe ^^;«-/^^^^^^^ 
cftate he the i'aid Thomas Longuevill now which divided 
hath, and at the faid time when, (^c. had, ^^ J^^^^I^ 
of and in the clofe aforefaid called Parks, ciofe. 
in which, fc?f. for fo long a time as there 
is.no remembrance of any man to the 
contrary, have made and repaired, and 
have been ufcd and accuftomcd to make ^ 

and repair, the hedges and fences between 
the faid clofe called Parks, in which, £s?r. 
and the faid clofe of pafture of the faid 
Richard', and' the laid Richard further 
faith, that before and at the time when, That tbofc 
fc the hedges and fences between the t':^:!:^,^ 
laid clofe in which, (sfc. and the faid &c. were out uf 
^l<>fc of pafture of the faid Richard Poole "^*^'- 
U • were 
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were ^broken, laid open, and in great de- 
cay for want of repairing them, by which 
means the cattle of the faid Richard bting 
theretofore put into his faid clofes of paf- 
ture, afterwards, and, before the faid tincic 
Byrcafon whcn, feff. that is to fay, upon the 27th 
ZirTUie^^' day of. February in the i8th year afore- 
^efcapcd into the fajj^ efcapcd out of the clofe of the faid 
^cusmquo. iJ/Vl^^ri/, and by the hedges and fences 
aforefaid being broken, entered into the faid 
clofe in which, 6fr, and there remained 
until they the faid ST. L. A. W. and 3". 
afterwards, and before that the faid Richard , 
And before had or could havc any notice of the faid 
h^adttouH cattle's being in the faid place in which, 
have any notice He. (to wit) at the faid timc when, ^c. 
lilts took Ae"*' took the, faid cattle in the faid place in 
cattle. which, lie. and unjuftly detained them 

againft fureties and pledges, in the manner 
and forrn as the faid Richard doth above 
complain thereof againft them; and this he 
is ready to verify; wherefore and inafmuch 
as the faid 3". A. IV. and J. do above 
acknowledge the taking and detaining of the 
Plaintiff prays cattlc aforcfaid, he the faid R. P. prays 
il&agcs"' judgment, occafioned by the taking and un- 
juftly detaining of the catde aforefaid, to be 
adjudged to hifn, ^c. 

aSaund. 189, To this plea in bar of the avowry the 

aKeb. 66q. defendant demurred, and the plaintiff joined 

'680. 709. ' in demurrer, and judgment was given in 

l^^^]'^^' the common pleas for the defendant, that 

z vtntr. 50. the plaintiff's plea in bar was not good i 

£j;^;,*f(^5'. upon which a writ of error was brought- 

1577* «S78- The counfel for the plaintiff in error argued, 

I saund. i»6, ^j^^^ ^j^^ judgmcnt was erroneous, and that 

3 ^hc 
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the cattle could not be diftraincd, becaufc ^°j^*^-^»^^' 
they efcaped from the default of fences, iRo.Abr!€7i. 
which upon the face of the record ought to ^^^^ 38.^ 
have been repaired \^y the defendant Longue- a Leon. 7. 
vill. Notwithftanding this, the judgment l^^'^lp' 
was affirmed. The Court relied much upon Dyer 322! 372. 
the cafe in 10 H. 7. 21. b. where it is faid, [j'^";^^^^' 
that if the cattle efcape into any land, and 11H.7. 48. 
the lord diftrains them, fuch diftrefs is good, Brof blirefs 
and that it is not material whether they were (43- 57-) 
' levant and couchant or not. But Saunders ^^^t^^^^L 
in the report of this cafe takes notice, that TRaym. 39. 
this cafe, in his opinion, was hard to be iVd. 70. 
maintained; for, fays he, there is a vaft * *^o*i- 3i6» 
difference between a lord's diftraining within 3 Mod. 112. 
his feigniory and a leflTor's diftraining ^w^"* 
for rent referved upon his own leafe ; for \^%, ' ^^^' 
the lord hath nothing to do with the land^°-^'"-^7>V 
or the fences, and fo it is not material to 
him whether the fences are in repair or 
not : but it is othcrwife of a leffor; for he 
himfelf ought to repair the fences, or to 
take care that his tenant repairs them ; 
othcrwife he would take an advantage of his 
own wrong, which would be inconvenient. 
This diftindbion (fays he) feems to be war- 
ranted by the books of Mich. 14 & 15 
Eliz. Dyer 317, 318. (22 EJ.^4.. 49. ^. 
7 H. 7. I. 15 H. 7. 17. But if the cu- 
tie efcape into the land without any default 
of the fences, or that the tenant of the 
land is not bound to repair thofe fences, 
for default whereof the cattle efcape and 
are diftrained, it is not material to the lord 
or the leffor, whether they are levant and 
couchant or not. Ncle^ the cafe o( Reynolds 
9ind Oakley, reported in i BrownL 170. and 
U 2 in 
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in Ho^. 265. feems'' to favour this opinipn 
of Saunders. There the defendant avowed 
for rent referved upon a leafe for life, and 
the plaintiff in his plea in bar to the avowry 
ihews, that the place in which, &c. did ad- 
join to the plaintiff's clofe, and that the 
cattle, againft the plaintiff's will, did efcapc 
into the other clofe, and that he did prc- 
fently follow the cattle, and before he could 
drive them out of the clofe^ the defendant 
diftrained them. The Court held, that in- 
4ifmiich as the beafts were always in the 
plaintiff's poffeffion, and in his view, the 
defendant could hot diftrain thofe cattle as 
the cattle of a ftranger; buf if he had per- 
mitted the beafts to have remained there 
by any fpace of time, tho' they had not 
been levant and couchant, the leffor might 
have diftrained them as fhe beafts of a 
ftranger. In the report of this cafe in //^A 
, the opinion of the Court does not appear, 
for it is there faid, the cafe had been fome- 
what better, if the tenant ought tQ main- 
tain the fences. 



Eldridge and Burfeld. 

Nonfuit in re- SuJfeXy to vfit. cj^Homas ' Eldridge was fum- 
dlclli^Jr'' moned to anfwer to i?^^^r/ 

Burfeld \n a plea, why he took feve'n.cows 
of him the faid Robert and them unjuftly 
detained, againft furcty and pledges, ^c. 
And whereon the fame Thomas in his pro- 
per perfon hath offered himfdf the fourth 
day againft the faid Robert in the plea ^fore- 
faid ; and the fame R^bert^ although folemnly 

called. 
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railed, doth not come, but hath made de- 
fault: therefore it is confidered, that the 
faid Thomas Eldridge do go thereof without 
day, 6?f. and that the faid Robert and his 
pledges to profecute, to wir, John Doe and 
Richard Roe, be in mercy, i^c. ^ The 
names of the pledges, isc. and that the 
faid Thomas have a return of the cows afore-, 
faid, i^c. Afterwards, to wit, on 
day next after in this fame term 

before the lady the queen at Wejlinhifter^ 
comes here into court the faid Robert Bur- 
field by A. E. his attorney, and by the ftatute, 
iSc. prays the writ of the lady the queen of i;E. i.c.2. 
ftcond d^eliverance of the cattle aforefaid ; 
and to him it is granted, returnable here 
from the day of whercfocver, (sc. 

ANNE, ^c. To the iheriff of Mid- ^^^''^^f^f^; 
dle/exy greeting: Whereas John S. late ^n^wVere' ^"^ *' 
of.tlie parifh of $t. Clement Danes in your i"^^8"\^^^;''" 

'^^ r > ' J J ' "^ given for the 

county, Eiq; was nimmoncd. to be m our defendant on 
court before us toanfwer to Pf^illiam P. Efq; d^n^""^^"- 
\ii a plea, why on the 14th day of OElobex 
in the fiirfl: year of our rclgn, at the parifli 
of St. Clement Danes in your county, in a 
certain place there called a chamber, in 
Hevereux Courty he took the goods and chat- 
tels of hini the faid' fFilHam, to wit, one 
bed, one bedftead!, one bolllcr, one pillow, 
four curtains valance, two blankets, one 
quilt, one chefl. of drawers, 20 book-s, one 
looking glafs, one large brufli,, one large 
trunk, and four chairs, and unjuftly detained 
them, againft furety and pledges, until, &c. 
And the faid John S. came and in our fame 
court before us alledg<fd and faid, that the 
' faid fFilliam ought not to have or maintain 
U 3 his 
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his a£tion aforcfaid thereof againft hiriT^ be- ^ 
caufe he faid, that as to the faid one bed^ 
one bedfteady one bolfter, one pillow, four 
curtains valance, two blankets, one quilr, 
one looking glafs^ and ten books, parcel of 
the goods and chattels aforefaid, in the de- 
claration aforefaid mentioned, the property of 
thofc goods and chattels at the faid time of 
the taking of the fame was in him the 
faid John-^ without that, that the property 
ofthofe goods and chattels at the faid tincie 
of the taking' of the fame was in the faid 
fFilliam, as by the declaration aforefaid wa^ 
above fuppofed; and this he was ready to 
verify: and as to the faid one cheft of 
drawers, one large brufh, one large trunk, 
ten other books, and four chairs, the rcfidue 
of thofe goods and chattels laft mentioned, 
the property of the fame goods and chattels 
was in one Richard F. without that, that the 
property of the refidue of thofe goods and 
chattels was in the faid William^ as by the 
declaration aforefaid was above fuppofed : 
and this he was ready to verify and prove, 
CsPf. wherefore he prayed judgment if the 
faid /if'/V/ii^w ought to have or maintain his 
avSion aforefaid thereof againft him, £ffr. 
and he prayed alfo a return of all and An- 
gular the goods ahd chattels aforefaid, toge- 
ther with his damages, cofts and charges 
by him about his fuit in that behalf expend- 
ed, to be adjudged to him, iSc. And the 
faid William faid, that the plea aforefaid by 
Demurrer. the faid John above pleaded, and the matter 
in the fame contained, were infufEcient ia 
law to preclude him the faid William from 
having his aftion aforefaid againft the faid 
"John^ and that he to that plea in manner 

and 
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and form aforcfaid pleaded had 'no necefllty, 
nor was by the law of the land obliged in any ' 

manner to anfwer : and this he was ready to 
verify: wherefore, for want of a. fufBcient 
anfwer in this behalf, he the fame William 
prayed judgment and his damages, by rea- 
fon of the caption and unjuft detention of 
the goods and chattels aforefaid, to be ad« 
judged to him, fcfr. And the faid John faid, Joiader. 
that the plea aforefaid by him the faid John 
in manner and form aforefaid above pleaded, 
and the matter in the fame contained, were' 
good and fufficicnc in law to preclude the 
faid William from having his a£tion afore- 
faid againft him the tdivAJobni which faid 
plea, and the matter in the fame contained, 
he the fame John was ready to verify and 
prove, as the court, &fr. And becaufe the 
faid William did not anfwer to that plea, nor 
hitherto in any wife deny it, he the fame 
John (as before) prayed judgment, and a re- 
turn of all and Angular the goods and chat- 
tels aforefaid, together with his damages, 
tSc. to be adjudged to him, (^c. And it Judgment for 
was thereupon in fuch manner proceeded in *^* defcndaau 
our fame court before us, that it was con- 
fidered, that the plea aforefaid by him the 
faid John above pleaded, and the matter in 
the fame contained, were good and fufficient 
in law to preclude the faid William from 
having his action afo/efaid againft him the 
faid John : it was alfo confidered, that the 
faid William P. (hould take nothing by his 
writ aforefaid, but for his falfe claim fhould 
be in mercy, &ff. and that the faid John 
ought to recover his damages againft the 
faid William by reafon of the caption and 
U 4 unjuft 
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unjuft detention of the goods, and chattels 
aforefaid:. therefore we command you, that 
by the oath of 12 good and lawful men of 
your bailiwick you diligently inquire what 
damages the fame John hath fuftained, as 
well by reafon of the caption and unjuft de- 
tention of the goods and chattels aforefaid, 
as for his cofts and charges by him about his 
fuit in this behalf expended i and the inqui- 
^ fition which you Ihall thereof take fend to us 
on wherefoever we (hall then be ia 

England^ under your feal and the fe^s of 
thpfe by whofe oath you fhall take that in- 
quifition, together with our writ to you 
therefore dircdled. Witnefs J. Holty Knt. 
at Weftminjler 1 2th day of February in the 
V fecond year of our reign. 



An inquiry of 
the arrear of 
rent an4 value 
of the cattle 
diflrained on a 
nonfuit in a 
replevin. 



QEORGE, ^c. To the fteriff of Suf^ 
/eXi greeting: Whereas IViUiam A. was 
fummoned to be in the court of the lady 
Anne^ late queen of Great Britain^ (^c. be- 
fore the late queen hcrfelf, to anfwer to 
^Ianb£W G> m a plea, why the faid tVilliam 
on the 9th day of April in the 1 2th year of 
the reign of the faid jiady the queen at Cbal- 
vington in the county aforefaid, in a certain, 
place there called the Crofty took the cattle, 
to wit, eight ewes and fix lambs,, of bim the 
ftid Matthew^ and them unjuftly detained, 
againft furety and pledges, fcf^. And the 
fame tVilliam in the fame court before the 
faid. lady the late queen appearing, for a. 
certain caufe by him alledged faid, that he. 
took the cattle aforefaid at Rip^ otherwife 
Cocklington in the county aforelaid s without 

that. 
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that, that he took the cattle aforefaid at Ch^l^ 
'vifigton in the county aforefaid, as the faid 
]\datthew by his declaration aforefaid had 
above alledged : and this he was ready to 
verify: wherefore he prayed judgnnent of 
the writ aforefaid, and that the faid writ and 
declaration, i^c, and to have a return of 3 Leon. 213. 
the cattle aforefaid; the fame PFil/iam, as 
bailiff of Robert R. well acknowledged the 
taking of the cattle aforefaid in the faid place 
to be juft, isc. becaufe he faid, that the 
fame place, called the Cony Earths^ contained 
in itfelf five acres of land with the appurte- 
nances in the faid pariih of i?i/^/f,. otherwifc 
CocklingUn in the county aforefaid, of which 
faid five acres of land with the appqrtcnances 
the fame Robert R. before the faid rime 
when, ^c. wasfeifed in hisdemefne as of fee; 
and being fo thereof feifed, before the feid 
time when, f3c. p wit, on the 18th day of 
March in tiie nth year of the reign of the 
laid lady the late queen, at the parith of 
Semifton in. the county aforefaid, the faid 
Robert R. demifed to one Matthew G. the 
younger, the faid five acres of land with the 
appurtenances, by the name of all thofe 
two pieces or parcels of pafture, called the 
Cony Earths^ with the appurtenances, lying 
and being in Ripe^ othcrwife Cocklmgton 
ajfbref^id j to have and to hold the faid five 
acres of land with the appurtenances whereof^ 
i^c, to the fame Matthew G. from the 
fcaft of the Annunciation of the Bleffed Vir- 
gin Mary then next enfuing unto the end 
and term of one whole year, and ^o from 
year to year as long as borh parties (hould 
plcafe; yielding and paying therefore the 

yearly 
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yearly rent or fum of 50/! of lawful mo- 
ncy of Great Britain, at the two moft ufual 
feafts or terms in the year, to wit, on the 
feaft of St. Michael the Archangel and the 
Annunciation of the Bleffed Virgin Mary, 
by even and equal portions to be paid : 
by virtue of which demife the fame Mat^ 
ihew G. the younger, afterwards, and before 
the faid time when, fc?^. to wit, on the 
a6th day of March in the year laft above- 
faid, into the faid five acres of land with 
the appurtenances whereof, &c. entered, 
and was thereof poffeffcd -, and he the faid 
Matthew G. the younger being fo thereof 
poflcffed, and the faid Roh^t of the re- 
verfion of the faid five acres of land with 
the appurtenances being feifcd in his de- 
mefne as of fee; and becaufe 50 J. of the 
rent aforefaid, for one year ended on the 
feaft of the -Annunciation of the Blefled Vir- 
' gin Mary in the 12th year of the reign of 
the faid late queen, to the fame Robert after 
that feaft and at the faid time when, &fr. 
were in arrear and unpaid, the fame fVilliam^ 
as bailiff of the faid Robert, well acknow- 
ledged the taking of the cattle aforefaid in 
the faid place in which, fs?f. as in parcel of 
thfe tenements aforefaid with the appurte- 
nances whereof, 6?r. to the fame Matthew 
G. in form aforefaid demifed, and juftly, 
Gff. for the faid 50 s. rent to the faid Robert 
in form aforefaid being in arrear, feff. And 
this he was ready to verify : wherefore he 
prayed judgment, and a return of the cat- 
tle aforefaid, together with his damages, 
cofts and charges in this behalf expended, 
according to the form of the ftatutc in fuch 

cafe 
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cafe made and provided, to be adjudged to 
him, &c. And afterwards the faid lady Dcmifeof «!« 
the queen departed this life : and upon this **""**• 
the faid Matthew prayed leave of our court 
before us until on the morrow of the Holy 
Trinity^ whercfoevcr, (^c. to plead in bar 
to the cognifance aforefaid; and he had, 
^c. The fame day was given to the faid 
William^ (iffr. On which day came the laid Nonfwt 
William into our fame court before us at 
Weftminjier j and the faid Matthew^ although 
folcmnly called, did not come, nor farther 
profecute his writ aforefaid : therefore it is 
confidered, that the faid Matthew take no- 
thing by his writ aforefaid, but be in mercy 
for his falfe claim thereof, and that the faid 
William do go thereof without day, €sfr. inquiry. 
Therefore we command you, that, accord-' 
ing to the form of the ftatute in fuch cafe 17C.2. «-7/ 
lately made and provided, by the oath of 1 2 
good and lawful men of your county you 
diligently inquire how much of the yearly 
rent aforefaid at the faid time of the taking 
and diftraining of the goods and chattels 
aforefaid was in arrear and unpaid, and how 
much the goods and chattels aforefaid fo as 
aforefaid taken and diftrained were worth, 
according to the true value of the fame; 
and the inquifition which, 6fr. fend to us 
from the day of St. Michael in three weeks 
Under your feal and the feals of thofe by 
whofe oath you fliall take that inquifition, 
together with this writ. Witnefs ST. P^r- 
irr, knt. 

The execution of this writ appears in a 
certain fchedule to this inquifition annexed. 
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Thejrcturm SuJfeXy tO Wit. 



AN inquifition indented 
|takcn at Eafigrinftead^ 
\n the county albrefaid on the 5th day of 
j'Jugufiy (^c. In witnefs whereof as well I 
the IherifF a& tjhe jurors aforefaid have f6 
this inquifition fet our feals the d^, year itnd 
place abovefard. ^ 

Jams Smitbi barf. iherifF. 

V 

The rent in arrear 8/. 
The value of the goods 8/. , 
For cofts, according to the form of the 
ftatute 9/. 

8 Dcfemher 1715. 



An inquiry of 
damages in rc- 
plerin after 
judgment on 
<lemurrer. 



yJMESy ^c. To the fteriff of Glou-, 
cejiety greeting : Whzrt^sJohftJV. gent, 
lately in our court before us at IVeftminftery 
by our writ impleaded Framis C. efq; 
IJenry C. the elder, George T. PTilliam B. 
and Henry C. the younger, in a plea, why 
they took the cattle of him the faid y&bnj 
and them unjuftly diitained, againft furdty 
and pledges, i^c. And thereupon the fame 
John by Thomas E. his arrorney complained, 
that the faid Francis^ Henry C the e1ddr, 
Georgty IVitliamj and Henry C. the younger, 
on the firft day of September in thef 36th 
year of the reign of the lord Charles tht 
Second^ late king of England^ (^e. at the 
parilh of St. Philip and James in your county 
aforefaid, in a certain place there called Con- 
ham,- took the cattle, to wir fifty fbeep, of 
him the faid John, and them unjuftly de- 

tained) 
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taincd, againft (urety and pledges^ uniil ^c\ 
whereby he then faid that he wa«i prejudiced, 
and bad damage to the value of ^o L And 
therefore he the-n produced the fuit, &?r* 
And thereupon the faid Francis, Henry, 
George, fVilliam ^nd Henry, by C. H. their, 
attorney came and defended the fprcc and 
injury when> ^c. And the faid Francis in Avowry an* 
his own right well avowed, and as bailiff of ^®«"'*^'"^- 
Thomas S. s^ffd Stephen C, gent, well. acknow- 
ledged, and the faid Henry, George, tVilliam 
and Heory, as bailiffs of the faid Francis, ' 
Thomas and Stephen, well acknowledged the. 
taking of the catde aforef^id, in the faid 
place in which, i^c. and jyftly, i^s. bcCaufe 
they faid that long before the faid time 
when, fe?r. the lord Charles the Second, late 
king of England, i^c. was feifed of and in 
the fore ft or chafe caUed Kingfwocd, with 
the appurtenances in your county aforefaid, 
in his demcfnc as of fee in thje right of his 
crown of England-, and that tke faid place 
in which, 6f^. is and at the fame time when, 
fc?/. and al(b for time immemorial was 
within the foreft afoi^faid^ and parcel of the 
fame foreft, and that' the fame late king 
being fo feifed before the faid time, when, 
fcff. by indenture made at Wefiminfier in the 
county of Middlefyx, on the 20th day of 
January in the 21ft year of' the reign of the 
fame late king, between the fame late king 
of the one part, and one Baynham T. knt. 
and bart. of the other part, which faid in- 
denture, fealed under the great feal of Eng- 
land, the fame Francis, Henry, George, ff'iU 
Ham and Henry then in court produced, the 
date whereof is the day and year laft above- 

faidj 
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faid, the fame late king Charles the Second, 
for the confiderations in the fame indenture 
mentioned, with thcj advice of two of the 
commiflioners of the treafury of the fame 
late king, granted, demifed and to farm 
let to ,the faid Baynbam the foreft or chafe 
aforefaid, with the appurtenances, by the 
name of all that foreft or chafe called Kingj:. 
wood\ lying and being in or near the parifli 
of St. PhUif and "James in the city of BriJ- 
tol in the parifli oi Bitten Mangetfieldy other- 
wife Mtf»^fr/?^A^«9/tf/)/(f/^», otherwife Stabletouy 
Hambrooke and Weftanham in your county, 
containing by.cftimation 343 a acres of wafte 
land, more or4efs, and extending on fundry 
other lands, as well wafte as inclofed, in or 
near the pariflies aforefaid, or fome of them, 
together with all bucks, does and other 
beafts then being within the limits of the 
foreft or chafe aforefaid, and all liberties, 
franchifcs, privileges, rights and appurte- 
ijances to the fame foreft or chafe belonging, 
incident or appendant, or within the foreft 
or chafe then before had, ufed or enjoyed in 
the times of the lady Elizabeth^ late queen of 
England^ or of the lord James y late king of 
England^ and the lord Charles the Firft, late 
king of Englandy or any of them, by reafon 
or pretence of the faid foreft or chafe, or 
the liberties and franchifes of the fame, 
to have and to hold the faid foreft, chafe, 
franchifes, liberties, privileges, and all and 
Angular other the premiffes in the fame in- 
denture mentioned and intended to be thereby 
granted, with their and every of their ap- 
purtenances to the faid fi. 7*. his executors, 
adminiftrators and afllgns, from the feaft 

of 
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, of St. Michael the Archangel then laft paft, 
for and during the term of 60 years from 
thence next cnfuing, fully to be compleat 
and ended: and the faid late king Charles ^ 
the Second willed, and by the fame inden- 
ture for himfelf, his heirs and fucceflbrs, 
gave and granted to the faid Baynham, his 
executors, adminlftrators and afligns, full 
power and authority to replenilh the forcft 
or chafe aforefaid with deer, and by all 
lawful ways and means to ereft lodges for 
the keepers, and to hinder and fupprefs pur- 
prcftures, affarts and ngfances there, of what 
nature or kind foever, and alfo to prefervc 
the covert, and vert for the fafcty and prc- 
fervation of the beads aforefaid, as by the 
indenture aforefaid, among other things, is 
more fully manifeftj by virtue of which faid 
demife the faid Baynham into the foreft or 
chafe aforefaid, with the appurtenances, en- 
tered, and was thereof poffeflTed, and being 
fo thereof poffeffed, the fame Baynham af- 
terwards^ and before the faid time when, 
fcff. to wit, on the firft day of March ia 
the 32d year of the reign of the faid lord 
king Charles the Second, at the parifli of 
St. Philip and James aforefaid, affigned to 
one Mary B. the prenriifles aforefaid, with 
the appurtenances, and all his right, title 
and intereft of and in the fame, to have and 
to hold to the fame Mary^ her executors 
and afligns, during all the refidue of the faid 
term of 60 years then to conle and unex- 
pired, by virtue of which faid affignment 
the fame Mary into the premiffes aforefaid 
entered and was thereof pofleflcd j and being 
fo thereof pofleffed, the faid Mary after- 
wards. 
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wards, and before the faid time, when, 6fr# 
to wit, oh the third day of "January in the 
33d year of the reign of the faid lord king 
Charles the Second, at the parlfti of St. 
Philip and James aforefaixJ, affigned to the 
faid Francis^ "Thomas and Stephen^ the prc- 
miffes aforefaid, with the apptrrtenances, 
and all her right, title and intereft of and in 
the fame, to have and to hold to the fame 
Francis, Thomas and Stephen^ during aU the 
refidue of the faid term of 60 years then to 
come and unexpired, by virtue of which faid 
alignment the fame Francis, Thomas and 
Stephen^ into the premiffes aforefaid, with 
the appurtenances, entered, and were and 
yet are thereof poffefTed ; and becaufe the 
cattle aforefaid at the faid time when, t^c. 
were in the faid place in which, (sc. eating 
up the grafs there growing, and doing da- 
mage there, the faid Francis in his own 
right well avowed, and as bailiff of the faid 
Thomas and Stephen acknowledged, and the 
laid Henry, George^ IViUiam and Henry, as 
bailiffs of the faid Francis, Thomas and 
Stephen^ well acknowledged the taking of 
the* cattle aforefaid in the faid place in which, 
&c, and juftly, (Jc. fo doing damage there : 
and this they were ready to verify : where- ' 
fore they prayed judgment, and a return of 
the cattle aforefaid, together with their da- 
mages, cofts anci charges in that behalf ex- 
pended, according to the form of the ftatutc 
in fuch cafe made and provided, to be ad- 
judged to them, isff. And the faid John fV^ 
thereto faid, that the faid Francis^ Henry^ 
George', fVil/iam and Henry , for the reafon 
before alledged, ought not as bailiffs of the 
^ 2 faid 
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Iii)d Thomas S. and Stephen C. to acknow- 
ledge, nor the £iid Francis in bis own Tight 
to avow the taking of the cattle aforefaid in 
the faid place in which, &?f. juft 5 becaufe by 
proeefting that the faid lord king Charles tht PUa* 
Second never was fcifcd of the foil or land 
of the forcft or chafe of Kingjkvoed aforefaid^ 
ferplea the fame John W. faid, that long 
before the faid time of the taking of the cat- 
tle aforefaid made, and alfo before the faid 
time when it is fuppofed that the faid lace 
king Charks the Second was fcifed of the 
fqreft or chafe aforefaid, to wit, on the third 
day of April in the 23d year of the reign of 
the late king Charles the Firft, John W. the 
eldcrj father of him the faid John W. was 
leifed of the nianor of St. Lawrence within 
the parifti of St, Fhilip and James^ with the 
appurtenances, in your county aforefaid^ 
wfiercof the faid place in which, &P^. is and 
at the fame time when, &r« and alfo for 
time immemorial was parcel, in his de* 
mefne as of fee \ and being fo thereof fcifcd, 
the fame John JV. the elder afterwards aqd 
before the faid time when, ISc. at Conham 
aforefaid died of fuch his eftate thereof feifed, 
after whofe death the faid manor with the 
appurtenances, whereof the faid place in 
which, 6?r. is parcel, dcfcendcd to the faid 
John as fon and heir of him the faid Jobn^ by 
reafon whereof the faid John the fon after- 
wards and before the faid time when, £s?r. 
into the faid manor with the appurtenances 
entered, and at the time of the taking of 
the cattle aforefaid was and yet is feifed 
thereof in his demefnc.as of fee, and being 
fo thereof feifcd, the fame John before the. 
JC faid 
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faid time when, 6?^. put his cattle aforefaid 
into the faid place in which, fcfr. to feed on 
the grafs there then growing, until the faid 
Francis^ Henrys George^ William and Henry on 
the day and year in the declaration aforefaid 
fpeciBed, at Conbam aforefaid, took the cat- 
tle aforefaid of him the faid Jphfiy and unj 
juftly detained them againft furety and 
pledges, until, fcf^. as he above againft them 
complained: and this he. was ready to re- 
rify : wherefore he prayed judgment and 
his damages, by reafon of the caption and 
unjuft detention of thofe cattle, to be ad- 
judged to him, £sff. And the faid Francisy 
Henry J George^ fVilliam jamd Henry thereupon' 
faid, that the faid plea of the faid John above, 
in bar of the avowry and cognifance afore- 
faid pleaded, was infufficient in law to main- 
tain him the faid John to have his adlion 
aforefaid againft them the laid Francis, 
Henry J George, William and Henry, and that' 
they to that plea in manner and form afore- 
faid pleaded had no neceflity, nor were by 
the law of the land obliged in any manner . 
to anfwer : and this they were ready to ve-. 
rify : wherefore for want of a fufficient plea 
in this behalf they prayed judgment, and a 
return of the cattle aforefaid, together, with, 
their damages in this behalf fuftained, to 
be adjudged to them, i^c. And for caufeof 
demurrer in law in this behalf, the fame 
Francis, Henry, George, William and Henry, 
did fer down, and to the court here cxprcfs 
the caufes following, to wit, that the faid 
j€hn in his plea aforefaid did not traverfe the . 
matter in the avowry and cognifance aforefaid, 
when he ought to traverfe that matter, as they 

faid i 
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faid ; and bccauft the matter of that plea was >'»°**" »« ^«- 
not iflbable nor triable^ and becaufe that plea ™""' 
was infufficient and wanted fornn, and there- 
upon the faid John W. faid that the plea afore- 
laid by hini the faid John above in bar to the 
avowry and tbgnifancC aforefaid pleaded, and 
the. matter in the fame contained, were good 
and fufHcient in law to preclude the faid 
Francis^ Henry^ George, IVilliam and Henry 
from having their avowry and cpgnifancc 
aforefaid; which faid plea, and the matter 
in the fame contained, the fame John was 
ready to verify and, prove, as the court, fcfr. 
And becaufe the faid Francis, Henry, George, 
IViltiam and Henry to that plea did not an- 
fwer, nor hitherto in any wife deny it, the 
fame John as before prayed judgment and his 
damages aforefaid, by reafon of the caption 
and unjuft detention of the cattle aforefaid, 
to be adjudged to him, 6fr. And becaufe 
the court of the faid lord the king here were 
not advifed to give their judgment of and 
upon the premifles, day therefore was given 
to the parties aforefaid before the faid lord 
the king from the day of Eafter in 15 days, 
whcrefocver, (^c. to hear their judgment 
of and upon the premifles, becaufe the 
court of the faid lord the king thereof, fcfr. 
On which day before the lord the king at 
Weftminfter came the parties aforefaid, by judgmeit for 
their attornies aforefaid; whereupon all and ^^'^ ^***''^* 
fingular the premifles being feen, and by the 
court of the faid lord the king fully under^ v 

ftood, and mature deliberation being thereon 
had, it was confidercd that the plea afore- 
faid by him tJie faid John above in bar to the 
avowry and cognifance aforefaid pleaded, was 
X 2 good 
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good and fdfficient in W^ to noaintain hitti 
the (aid 7^ipif to have his aflioo afore&id 
againft them the faid FrOncUy Bem^^ George, 
Willism 2^Himy : wherefore it was alfo con«» 
fi^dered^ that the faid John ought to i^ecovet 
his damages againft cfa#m the f4id Francis^ 
Hittty^ Gi^rge, fVilliam and Umy^ by reafon 
, of the captiofr and unjufl! detentioA of the 
Es^uiry^ cattte aforefaid ; but beeaA:^^ it is Aot known 

what damages the faid: J$bn hath fuftained 
by the reifon aforefaid; therefore fTe com« 
mand you^ that by the oaeh of 12 good and 
lawful men of your bailiwick^ you diligently 
inquire what damages the faid John hath 
ibftained> as well by reafon of the premiflfts 
as for his cofts and damages by htm about 
his fuit in tiirs behalf expended; and the in<- 
quifkion iviiich you (hall thereupon take, 
ftnd to us wberefoever^ ^c^ v^n* 

der yotir fea) and the feals of thofe by whofe 
6ath you Hh^ iake that inquifitionj together 
With this writ. Witnefs Edmund Herbert^ 
Knt. at Wefiw^er^ the 17th day of Marf 
ki the fetond yeat of our reign. 
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5lii Mamur ff Mtering 4m Inqu^tion in Rf^ 
flevfn, according to the StatuU of if Car. a. 
' upon a Judgment for the Avowant upon a 
Demurrery where a Writ of Inquiry was 
awarded to inquire of the Value of tbf 
Dijire/Sy and a Judgment thereon. 

After awarding the Inquiry, and the words, 
S^be fame day is given Jo the {^plaintiff y to 
be iherey 8cc. you fay thus : 

AT which day the faid T. R. (/. e. the 
plaintiff) comes befcH-e our fovereign 
lord the king at Wefiminflery by his attor- 
ney afore&id, and the (heriff (to wit) J. A. 
Efq; returns an inquifition taken before him 
at the caftle of 2>r^ in the county aforefaid, 
on the 30th day qf March in the eighth year 
of the reign of his prefent majefty, whereby 
it is found that the faid fix hogflbeads of 
allum, at the time of the taking thereof* ^^J^^J^^^ 
were worth 100/. according to the true va- inL!mate,"3icy 
lue thereof; therefore it is adjudged, that ^^^^^^^^^ 
the faid 9'. R. do recover againft the faid animate/ were 
y. M. the faid 100/. for the i;ialue of the faid ^^f»»^»»»pri«- 
fix hogfheads of allum f part of the faid rent f Thefe words 
being in arrear as aforcGud, found by the ^^;^^7^^;, 
faid' inquifition in the manner. aforefaid, and amount to the 
his damages fuftained by reafon of the pre 
mtfies here adjudged by the faid court of 
our faid fovereign lord the king, according 
to the form of the ftarute in fuch cafe made 
a»nd provided, to the faid ^. R. to 80/. 
with his confent, for his expences and cofts 
iaid out by iiim about his fuit in this caufe, 
X 3 which 
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which faid value, cxpcnces arjd cofts, do in 
rSaund. joc. ^^^ whole amount to i8o/, and be the faid 
y. M. amerced, &?r. . 



jfn Inquifition and Judgment upon the fame 
Statute^ upon a Judgment on a Demurrer 
for the Avowant y and a Writ to inquire 
of the Monies in Arrear^ and of the 
Value of the Dijirefs^ and Judgment 
thereon. . • ^ 

After the judgment upon the demurrer that 
the plea in bar to the avowry is infuffi- 
cient, concluding, that the plaintiff take 
nothing hy his writ, but be amerced for his 

. faife complaint^ and that the defendant is 
dtfmiffed the court y you go on thus ; 

AN D thereupon they the faid 7*. A. W^ 
and 7*. according to the form of the 
ftatute in fuch cafe made and provided, 
pray his majefty^s writ to be diredted to the 
ihcrifF of the county aforefaid, to inquire 
what monies were in arrear for the rent 
aforefaid, at the time of the diftrefs made 
as aforefaid, and the value [or price] of the 
cattle taken; therefore the Ihcriff is com- 
manded, that by the oath of twelve good 
and lawful men of his bailiwick he dili- 
gently inquire what funis pfip[Qney were 
in arrear for the rcqt aforcfaidVat' the time 
of the diftrefs made, and what was the 
value of the cattle diftrained according to 
the true value thereof; and the inquifition 
which, 6fr. the ^^eriff fhould return, or 

make 
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make appear here in three weeks from the 

day of St. Michael, under the feal, &ff. and 

the feals, fff^. at which day T. A. W. and 

9". came here by their fai4 attorney, and 

the iherifF, (to wit) Sir R. M. Knight and 

Baronet, now returns an inquifition taken 

before him at the caftle of York in the 

county aforefaid, on the 6th day of Auguft 

laft paft, by the oath of twelve good and 

lawnil men, whereby it is found that the 

faid fums of money in arrcar for the rent , 

aforefaid, to the faid 7*. L. at the time of 

the diftrefs were 39/. and that the cattle 

diftfained, according to the true value [or 

price] thereof, were worth 38 /. Therefore 

it is adjudged^ that the faid 7*. A. W. and 

ir. do recover againft the faid R. P. the faid 

38/. for the value of the cattle aforefaid, 

being part of the rent in arrear as aforefaid, 

found by the faid inquifition in the manner . 

aforefaid, and his damages by reafon of the 

premifes, by this court adjudged to the 

faid T. A. IV. and T. at their requeft, by 

the difcretion of the juftices here, for his ^ 

cxpences and cofts laid out by them in this 

fuit, according to the form of the ftatute 

in fuch cafe made and provided, to 10/. 

which value, cxpences and cofts, do in the i Saund. 286, 

whole amount to 48 /. ^c. *^7. 



Reforno Habendo. 

QEORGE the Second, ^c. To '^^^ ^l^^'T^^^^^ 

fheriff o( Middle/exj greeting: Whereas foi'^'tie^JS- 

y. S. late of the parilh of St. Clement's »"', upon a 

^ V T> demurrer in n- 

A 4 Vanes puvin. 
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Banes in your county, Elq; was fummoBed 
to be 10 our court before us, to irffwer to 
JV. P. E{q; of a plea, (or in an aSion) 
wherefore on the 14th day pf OBober in the 
firft y^ar of our reign, at the parifli of Su 
Qemcnfs Banes in your county, in a certain 
place there, called a chamber in Bevereux 
Court J he took the goods and chattels of the 
faid fV^ (to wit) one bed, one bedftead, £^r* 
[Jo naming the goods'] and unjuftly deiained 
them, againft fureties and pledges, until^ 
&fr. and the faid J. S^ catne into our fame 
court before us, and alledged and pleaded* 
that the faid PFilliam ought not to have or 
maintain his faid aftion thereof againft him, 
becaufe he faid, that as to the one bed, one 
bedftead, [repeating part of the goods'] part 
of the goods and chattels aforcfaid in the 
faid declaration mentioned, that the pro- 
perty of thofe goods and chattels at the 
aforefaid time of taking them were the pro- 
perty of the faid J^ and this he was ready 
to verify : and as to one couch, ten other 
books, [Jo naming the goods to which be 
pleads this plea] refiduc of the faid goods 
and chattels in the declaration of the faid 
fF, mentioned, the faid John pleaded, that 
at the time of taking thofe goods and 
chattels the property of them was in and 
belonging to one R. F. without that, that 
the property of the faid refidue of the goods 
and chattels in the declaration mentioned, 
at the time when, fcfr. was the property 
^ of the faid Williamt as by the faid dlec4a- 

ration above was fuppofed; and this he was 
ready to verify and provei wherefore he 

prayed 
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prayed judgment, if the afbrefaid William 
ought to have or maintain his faid afblon 
againft him for the fame, (stc. ,and he alfo 
prayed a return to be adjudged to him of 
all the goods and chattels aforefaid, together 
with his damages, expences and cods laid 
out by him about his fuit in that behalf; 
and the faid tVilliam replied, that the pteft 
of the faid John above pleaded, and the 
matter therein contained, were not fufficient 
in law to preclude the faid William from 
having his faid adion againft the faid John 
for the fame, and that he was not under a 
necefTity, nor was bound by the law of the 
land to anfwer in any manner to that plea, 
in the manner and form as the fame was 
pleaded J which he was ready to verify: 
wherefore, for want of a fufficient anfwer in 
that behalf, he the faid William prayed 
judgment, and his damages occafioned by 
the* taking and unjuftly detaining the goods 
and chattels, to be adjudged to him, fcfr. 
and the faid John rejoined, that the plea 
aforcfaid by him pleaded, in the manner and 
form aforefaid, and the matters therein con- 
tained, were good and fufficient in law to 
preclude the faid William from having his 
action aforcfaid thereof againft the faid J ohm 
which plea, and the matters therein con- 
tained, he the faid John was ready to verify 
and prove, as the Court fhould require ; and 
becaufc the faid William had not anfwered 
to that plea, nor in any wife denied the 
fame, he the faid John^ as above, prayed 
judgment, and a return of all and fingular 
the goods and chattels aforefaid, together 
with his damages, 6f^. to be adjudged to 

him. 
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him, iSc. and fuch proceedings were there- 
upon had in our fanie coiirc before us, that 
It was adjudged, that the faid plea by him 
the faid John above pleaded, and the mat- 
ters therein contained, were good and fuf- 
ficient in law to preclude the aforefaid 
fVilliam from having his faid adlion againftr 
the faid Jobni and it was alfo confidered 
by our fame court before us, that the faid 
IV. fhould take nothing by his faid writ, 
but for his falfe claim therein fhould be irt 
mercy, (or amerced) S^c. and that the afore- 
faid 7. *?. fhould go thereof without a day, 
{ox jhoidd for ever be dijmiffed the courts) (^cl 
and that he fhould have a return of the 
goods and chattels aforefaid, to be delivered 
to him for ever irreplegiable : and further, 
ic was confidered in bur faid court before 
us, that the aforefaid John ought to recover 
his damages againft the faid tV. by reafon 
of the premifes: therefore we command 
you, that without delay you caufe the faid 
John to have a return of the goods and 
chattels irreplegiable, and that you fhall 
not deliver thofe things of which you have 
made mention, which belong to the com- 
plaint of the faid William^ without our 
writ, which fhall exprefsly mention the 
faid judgment; and in what manner you 
Ihall execute this writ, do you make ap- 
pear to us, wherefoever we fhall then be 
in Great Britain, on We com- 

mand you likewife, that by the oath of 
12 honefl and lawful men of your bailiwick, 
according to the form of the flatute in that 
cafe made and provided, you diligcndy 
inquire what damages the faid John hath 

fuflai >ed. 
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fuftaincd, as well by reafon of the prcmifes, 
as for his expences and cofts laid out hf 
him about his fuit in thac behalf; and 
the inquifition which you (hall take thereon 
do you return to us at the day aforcfaid, 
whercfoever we (hall then be in Great Bri- 
tain, under your fcal, and the feals of thofe 
by whofe oath you fhall take fuch inqui- 
fition, together with this our writ to you 
dircfled for that purpolc. Witnefs Robert 
Lord Raymcndy &c. 



AT which day comes here the faid defend* The wtum of a 
ant by his attorney aforefaid, and the ^^^f ^^f'^f 
ihcrifF, (that is to fay) fV. H. Efq; now i. quiry by the 
rcturneth here, that in order to have ^^\^^l',^'f^ :, 
execution of the writ aforefaid to him di- mn oK-htas ^nd z 
reded, he made a mandate to Sir y^^v^ ^-/'-' ^-»rded. 
Hobart, Knight and Baronet, bailiff of the 
liberty of our fovcrign lord the king, of his 
duchy of Lancafter in the county aforcfaid, 
who hatb full power of returning all writs, 
and of executing the fame within the liberty 
aforefaid^ to whom the execution of the 
writ aforefaid doth entirely belong to be 
made; for that no execution of the writ 
aforefaid, within the liberty aforefaid, in 
his bailiwick, could be made by him, 
which bailiff made a return to the faid 
flieriff, upon the mandate aforefaid, that 
before the coming of the mandate aforcfaid 
to his hands, the cattle, goods and chattels 
aforefaid were eloigned by the faid plaintiff 
to places to the faid bailiff unknown, fo 
that he could not caufe the cattle, goods 
and chattels aforcfaid of the faid {defendant) 

to 
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to be returned, as by the warrant aforefaid 
he was comnianded; the faid bailiBF alio 
returned, to the faid flieriff* an inquiiitioa 
taken before him at F^ within the liberty 
aforefaid in the county aforeiaid, on the firft 
day of OSober laft pad, by the oath of 
twelve, 6ftf. by virtue of the warrant afore«- 
faid direfted by the fherifF upon the writ 
aforefaid to the faid bailifF, by which it was 
found, that the faid deferidaiit fuitained da- 
mage by reafon of the premifcs, befides 
his cofts to and for thofe cofts and 

charges to Therefore itjs ad- 

judged, that the faid defendant do recover 
againft the faid plaintiff* his damages afore<» 
laid to by the inquifition found 

in the manner aforefaid ; and alfo 
pounds to the faid defendant, at his requeft, 
for his cofts and charges aforefaid, adjudged 
by the Court by way of increafe, which da- 
mages do in the whole amount to 
i^c. And hereupon the (herifF is com- 
manded, that he do not omit, by reafon of 
any liberty of the duchy of Lancafier afore- 
faid: but that of other cattle, goods and 
chattels of the (flaintiff) to the value of the 
tattle, goods and chattels aforefaid before 
taken, he take in witbernam, and deliver 
them to the faid defendant, to be detained 
by him until the cattle, goods and chattels 
aforefaid before taken be delivered by the 
(faid plaintiff) and in what manner, ^c^ the 
Ihcriff l]uli make appear^ 6f^. 
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f^EORGE the Second, 6?^. greeting : a «f«ni' a*- 
^ Whereas ^. 5. lately in our court be- l^J^tr"^ 
fore us at Weftminjler^ was fumnnoned to «Jc*auitofh« 
aitfwer to C Z). in an aftion, wherefore he i'avoTl^,'* 
wok nine cows, the cattle of him the faid tiief.iw, 
C and unjuftiy detained them, againft lure- **°' 
ties and podges, &r. and the feid j4. ap« 
pearing in our fame court before us, for a 
certain reafon by him alledged in our fame 
court, in his own right, and the right of S. 
his wife, well avowed . the taking of the 
£iid cattle in the pbce in which, &ff. to be 
juft, for 9/. rent due and in arrear from 
llim the laid C. to the faid A. and S. for 
one half year, ending at the feail of the * 
Annuffciacioii of the blelTcd Virgin Mary 
next before, 6f^. \as in the avowry] for one 
mefluage, ^c. with the appurtenances in 
IV. demifed by them the fawd A. and S. to 
the faid C. whereupon the fajd C. though 
folemnly called, did not appear, nor doth 
forther profecme his faid writ 5 wherefore 
k was confidered in our fame court before 
vs, that he and his pledges for profecuting 
ihoiild be amerced, and that the faid A^ 
might depart the court thereon without a 
daiy, and (hould have a return of the faid 
cattle: therefore we command you, that 
without delay you return the faid cattle to 
the faid C. and you (hall not deliver them 
at the complaint of the faid R. without 
our writ, which ihall exprefsly mention the 
laid judgment J and in what manner you 
execute this writ, you make appear to us 
in three weeks from the day of St, Mubael, 

wherefoever, 
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whercfoevcr, 6?^. and have you there this 
writ. Witncfs, 6ff. 



t^nT-ut-""^ Q^ORGE the Second, £f?r. greeting:' 
mwtagiini the ^ Whcfeas T. E. lately in our court be- 
^fidf^' ^y fore us at fVeftminJiery was fummoncd to* 
Lilly's kntr. anfwer to R. B. in an aftion wherefore he 
^^^' took fcven cows, the cattle of hi'm the 

faid R. B. and unjuftly detained them; againft 
fureties and pledges, ^c. as he alledged; 
and the faid R. afterwards made default 
in our faid court before us j wherefore it was 
confidered in our fame court before us, 
that he and his pledges for profecuting 
fhould be amerced, and that the faid 7*. 
might depart .the court without a day, and 
Hiould have a return of the cattle afore-i^ 
faid: therefore we command you, that 
without delay you return the faid cattle to 
the faid T. and you fhall not deliver them 
< at the complaint of the faid R. without our 
writ, which Ihall exprefsly mention the faid 
judgment; and in what manner you execute 
this writ you fhall make appear to us in 
three weeks from the day of St. Micbaely 
whcrefoever, fef^. And have you there this 
writ.. Witnefs, (^c. 



Second Deliverance: 
K.B. 

tJni\^Lar Q^^^^^ ^^^ Sccond, to the fticrifF of 
^ccond c iv«r EJcx, greeting : . If T. fV. (hall give you 

Thef.Brev. fecuiicy that he will profccute his claim, 

and 



50: 



i^:) 
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5ad alfo to return the cattle, (* which in 
our court before us were lately adjudged to 
ST. J. through the default of the faid T. IV.) 
if a return thereof Ihall be adjudged; then 
do you caufe thofc cattle without delay, (or 
fbrtkwitb) to be delivered to the faid T. IV. 
and by fureties and fafe pledges compel the 
laid 3".. 7. that he be before *us in three 
AVeeks from the day of St. Michael^, where- 
foevcr we fhall then be in England^ to an- 
fwcr to the faid IT. W. for taking and un- 

1'uftly detaining the cattle aforefaid \ and 
laye you there the names of the pledges, and 
this writ. Witnefs Phiiip Lord Hardwicke^ 
the 28 th day of Novembet in the ninth year 
of our reign. 

K. B. 

QEORGE th? Second, 6?r. To the fhe- Another form. 
^ nff o( Efex, greeting: If C. D. fliall JJ.^-^""- 
give you fecurity that he will profecute his 
chiim, and alfo return the catde which in 
our court before us were lately adjudged 
to Ji. B. through the default of the faid C. 
we. command you, that if by means of 
our writ de reborn'' habendo lately dirc<51ed 
to you for that purpofe, you have made a 
return of the faid cattle to the faid CD., 
then do you caufe them to be delivered to 
the faid CD. and by fureties and fafe 
pledges compel the faid /4. that he be be- 
fore us, on the oftave of St. Hilary^ where- 
foever we (hall then be in England^ to ah- 
fwer to the faid C. for taking and qnjuftly '• ^ 

detaining the catde aforefaidi and have 

you 
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you there the names of the pledges^ and 
this writ. Wicnefs, f^c. 



K S. 

The entry of CT* F. by A. B. hts attomcy, offers (or 

Su mf/ " /^»rf^rj) himfclf on the 4th day agjiihft 

fF. T. of a plea, (or in an aSfm) wncrc- 

, fore he took the cattle of the faid tV. T. 

and unjuftly detained them, againft ftire* 
ties and pledges; and he came not, and 
the plaintiff was there, &c. therefore he 
and bis pledges, to wit, John Doe and 

MifmcorJia. Ricbard Roe, are amerced, &^. and the 
faid T* F. may depart the court therefitjm 

iiM^t. without a day, i^c. and may have a return 

of the catde aforefaid, i^c. and afterwards, 
(to wit) on the oftave of St. MarH/t then 
next following, before our fovereign lord 
the king at ff^efiminfter, comes the faid fV. 
by J. B. his attorney, and, by virtue of 
the ftatute in fuch cafe m^de and provided, 
prays his majefty's writ of Jecond deH- 
verance^ ^c. and it is granted him, fefr. 
returnable on the oftave of St. Martin^ 
whercfoevcr, feV. The fame day is given 
to the faid T. F. ^c. 

The difference between this writ in the com* 

mon pleas from the former, is no otherwije 

than at the firfi afierifk in the firjt writ be^ 

fere, you Jay, which in our court before 

theCBm^. our juftices at IVeJiminfier were adjudged 

***** to r. J. through the default of the faid 

?*• fV. And at the Jecond afierifk you fay^ 

that 
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that he be before our jufticcs at Wcft^ 
winjhry in three weeks from the day of 
St, Mubaeli to anfwer, fcf^. 

C. B. 

(^EORGE the Second, &c. To the a writ o^^^^^^ 

IherifF ofEfex greeting: Becaufe Lewis bail ukcn! ""^^^ 
JB. in our court before our juftices at fFeJi- S?"^'*'"^^* 
minfteTy hath given you fecurity that be 
will profccute his claim, and will alfo 
make a return of thofe cattle which in 
our fame court were adjudged to Stephen 
R. through the default of the faid Z. if 
a., return thereof be adjudged to him : 
therefore we command you, that with- 
out delay you caufe a mare which you 
have taken in mthernamy of the cattle of 
the faid L. to the value of the cajtle for- 
merly taken, to be delivered to the faid 
Zr. and compel the faid ^S** by fureties and 
fafe pledges, that he be before our juf- 
tices at Wefiminjier on the odbave of St. 
Hilary^ to anfwer to the faid L. for taking 
and unjuftly detaining the cattle aforefaid ; and 
have you there the names of the ptedges, and 
this writ. Witnefs Sir Thomas Reeve^ Knt. * 
the 2Sth day of November in the ninth year 
of our reign. 



BY virtue of this writ to me direftcd. The return of. 
I have caufed to be delivered to the ddfivcraaccT* 
within named L. his cattle within mentioned, 
as I am within commanded to do: the 
Y pledges 
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pfedges within named are John Derm and 
Richard Fenn. 

, J. D. Efq; ihcriff. 



' Capias iti IVitbernam. 

QEORGE the Second, 6?f. To the 
IherifF of Suffolk greeting: Whereat we 
lately commanded you by our writ, that 
whereas T. B. gentleman, had been at- 
tached by our writ of Jecond deliverance^ 
to appear in our court before us, to an- 
fwer to J> S. in an aftion, wherefore he 
took the cattle of the faid J. and unjuftly 
detained them, againft furetics and pledges, 
and the faid J. S. in our fame court made 
default; wherefore ic was conGdered in 
our fame court, that the faid ^^ B. Ihould 
depart hence without a day, and that the 
faid J. S. and his pledges for profecuting 
ihould be amerced j and that the faid T. B. 
fliould have a return of the cattle afore- 
faid irreplegiable; and that you without 
delay fliould make a return of thofc cat- 
tle to the faid ST. B. to be detained by him 
irreplegiable; and in what mamier you 
fliould execute tfiat writ, you fliould make 
known to us [fuch a return'] wherefocver 
we fliould then be in England i ^nd you at 
that day returned to us, that the cattle 
afor^faid were eloigned by the faid T. S. to 
places unknown to you, fo that you could 
not return or deliver thofe cattle to the 
faid T, B. as you was commanded by the 
faid writ J therefore we command you, 

that 
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that you take fo many cattle of the fa:d 
J. S. to the value of the cattle aforcfaid, 
before taken by the faid J. S. in wither- 
nam^ and deliver them to the faid T. 5. to 
be kept * by him irreplegiable, until you 
can make a return of thofe cattle before 
taken, to the faid 71 B^ and in what man- 
ner you (hall execute this our mandate, do 
you make appear to us on the oftaves of 
St. Hilary, wherefoever we Ihall then be in 
England ; and that you caufe further to be 
done therein, what of right, and accord- 
ing to the laws and cuftoms of this our 
kingdom of Great Britain, we Ihall fee 
meet to be done; we alfo command you, 
that if the faid T. B. (hall make you fe- 
cure of profecuting his claim, and of re- 
turning the chattels aforefaid, if a return 
thereof (hould be adjudged, then do you 
compel the faid J. S. by fureties and fafe 
pledges, that he before us [/ucb a return'] 
wherefoever we (hall then be in England, 
to anfwer as well to us for the contempt, 
as to the faid T. B. for his damage and in- 
jury done him in this cafe; and have you 
there this writ. Witnefs, Csff. 



f^EORGE the Second, 6?f. To the flic- Acapms in 
^ riff of E. greeting: Whereas we have Zt7;iZ? 
often commanded you, that you (hould re^Ugiari jfacu^. 
juftly and without delay, grant a replevin 
to jR. E. of his chattels (to wit) of thofc 
which 7*. T. and J. C. had taken and unjuftly 
detained (as it is faid) according to our 
writ before delivered to you, or that you 
Ihould be before us [fuch a return"] where •» 
Y 2 focvcr 
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focver wc (hould then be in Englajtdy ta 
fhcw us a rcafon, why you negleftcd to 
execute our mandates fo often direded to 
you: and you at that day made a return 
to us, that the chattels aforefaid were eloign- 
ed by the faid 7*. ?*. and J. C out of your 
bailiwick to places to you unknown, fo that 
you could in no wife grant a replevin thereof 
to the faid R. Therfefore we command you, 
^c. \as in the former]. 



A captas in 
withernam^ upon 
a retornum ha- 
btndoy after an 
avowry and a 
ca, fa. againft 
the* party for 
the damages. 



The declara- 
tion. 



•. The avowry. 
Default. 

Miferlcordia. 
She die. 



Return of the 
cattle. 



QEORGE the Second, Cs?f. To che flic-, 
riff of the city of G. greeting: Whereas 
y. P. was lately fummoned in our court 
before us, to anfwer to J. IV. of a plea 
[or in an action] wherefore he on the a^th 
day of April \in Juch a year] at the city 
of G. (to wit) in a place there called P. 
had taken the cattle of the faid J, to wir, 
twenty flieep, and impounded and unjuftly 
detained them, againft fureties and pledges, 
until, Cfff. (as he declared); and the faid 
J. P. appearinjg in our faid court, for a 
certain reafon therein alledged by him, 
well avowed the takipg of the faid cattle 
in the faid place where, ^c. to be juft, 
6?f. for damage feafant therein; and the 
faid y. JV. afterwards in our fame court 
made default: where fprc it was confidered 
there, that they and their pledges for 
profecuting (hould be amerced, &c. and 
that the faid y. (hould be.difmi(red there- 
from without a day; and that he (hould 
have a return of the cattle aforefaid: 
therefore we lately commanded you, that 
you (hould without delay make a return 

, of 



APPENDIX. 32^ 

of the cattle aforcfaid to the faid J. P. and 
that you fhould not deliver them at the Second deliver- 
define of J. IV. without our writ, which *''"' 
Should exprcfsly mention the judgment 
aforefaidj and in what manner you Ihould 
execute that precept, you Ihould make 
appear to us [on the return] wherefoever 
we fliould then be in England^ we alfo 
lately commanded you, that according to 
the ftatute in fuch cafe made and pro- 
vided, you fhould diligently inquire by the 
oaths of honeft and lawful men of your 
bailiwick, what damages the faid J. P. 
hath fuftained, as well by reafon of the 
premiffes, as for his expenccs and colls 
laid out by him about his fuit in that be- 
half; and that you fhould return to us at 
the time aforefaid, the inquifition which 
you fhould take thereon, under your feal 
and the feals of thofe perfons by whom 
y,ou Ihould take the inquifition, together 
with this writ; and you at that day re-. ^/wy^w re- 
turned to us, that the faid cattle had been '^''''** ^^ *" 
eloigned by the faid J. IV. to places un- 
known to you; for which reafon you 
could not return thofe cattle to the faid 
J. P. and you alfo returned a certain in- inquifition. 
quifition taken before you in the city of G. 
in the county of the faid city, on the 
19th day o( April [in Juch a year] whereby 
it was found, that the faid J. had fuflaincd The finding of 
damages by reafon of the prenv.fles, be- ^"J^'y- 
fides his expences and cofls laid out by 
him about his fuit in that behalf, to tos. 
and for his expences and cofts to 2d. 
Therefore it was adjudged, that the faid judgment. 
J. P. fhould recover against the faid J. IV. 
Y 3 bis 
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his damages aforefaid found by the inqui« 
fition aforefaid ; and alfo lo/. awarded by 
our court before us, to the faid J. P. for 
his expences and coft^ by way of incrcafc ; 
which *iaid damages in the whole amount- 
ed to lo/. lOJ. 2d. and that the faid 

mthtrnm. J. W. fbould bc amerced; therefore wc 
command you, that you take fo many 
cattle of the faid J. IV. in your bailiwick, 
in withernam^ and without delay caufe them 
to be delivered to the faid J. W. to bc 
detained by him irreplegiable till be will 
make a return of the faid cattle- before 
taken to the faid 7. B. and in what man- 
, ner . you fhall execute this our writ, do 
you make appear to us on the o<Stave of 
St. Hilary^ wherefoever we fhall then bc 

c<x.> in England: we command you alfo, that 

you take the faid J. W. if he fhall be found 
in your bailiwick, and keep hinl fafcly, fo 
that you have his body before us at the 
time aforefaid, wherefoever we fhall then 
be in England^ tp fatisfy the faid J. P. for 
the damages aforefaid ; and have you there 

Ti^^^-^«^-^*- then this writ. Witnefs> t^^. 



PRACTICAL DIRECTIONS 

As to the making of a Distress, 

From the Seizure to the Sale and fuing 
a Replevin. 



THE Landlord himfelf may make the 
diftrcfs; but it is generally made by 
fome other perfon employed by the landlord 
for that purpofe ; in which cafe, the landlord 
muft give to the perfon he employs, a war- 
rant or authority in writing, called a war- 
rant of diftrcfs, 

KNOW all men by thefe prefcnts, that The form ©fa 
I JV. H. of the pariOi of in the i««er of att«r- 

county of gent, for divers good caufes a perfon to dif. 

and confiderations me . hereunto moving, ^^^' 
have made, nominated, authorized, con- 
ftituted and appointed, and by theft prc- 
fents do make, nominate, authorize, confti- 
tute and appoint C H. and S. H. of the 
parifli aforcfaid in the faid county, Efquires, 
joindy and feverally my true and lawful at- 
torney and attornies, for me, and in my 
name, place and ftcad, either joindy or fe- 
verally to enter into and upon all that mef- 
fuage or tenement, farm, lands, heredita- 
ments and premiffes, fituate ^nd being in 
the parifh of in the county of ^7— or 

Y4 on« 
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one of them, and now in the tenure or oc- 
cupation of C O. yeoman, his under-tenants 
or afligns, and held by him of me at or 

under the yearly rent of pounds, and 

to make or caufe to be made, one or more 
diftrefs or diftrefles on all or any hay, corn, 
goods, chattels, cattle, beads, Iheep, or 
other effcds or things whatfoever, Handing, 
lying, or being in or upon the faid demifed 
premiflcs, or any part thereof, for all fuch 
rent or, rents, as was or were due, owing, 
or in arrear unto me at Michaelmas day laft 
pad, for or on account of the faid premiflcs 
or any part thereofi and fuch diftrefs or 
diftrefles, when made, or taken for me and 
qn my behalf, to hold, detain and keep, or 
caufe to be held, detained and kept, until 
payment and fatisfadion be made unto me 
for all fuch rent due and in arxear unto me, 
and all cofl:s a'nd charges of making fuch 
diftrefs, and in cafe of non-payment thereof 
within the time limited, after fuch diftrefs 
made, by the laws now in force, to ap- 
praife, fell, and difpofe of the, fame, or caufe 
the fame to be appraifcd, fold, and difpofed 
of according to law, I the faid IV. H. hereby 
giving and granting unto the faid C. H. and 
the faid S. H, my faid attornies and attor- 
ney, jointly or feverally, full power and 
authority, for me and in my name, on my 
behalf, to do, or caufe to be done, all fuch 
afts, matters and things whatfoever, tonch- 
ing, concerning, or any ways relating to 
the faid premises, as (hall or may be ne-* 
ceflary to or for the purpofes aforefaid, as' 
folly and effrftually, to all intents and pur- 
pofes whatfoever, as if I myfelf was per- 
3 fonally 
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/fonally prefcnt, and did the fame, hereby 
ratifying, confirming and allowing, all and 
whatfoever my faid attorney or attornies, or 
cither of them, (hall lawfully do, or catifc 
to be done in or about the faid premiflcs, 
by virtue of thefc prefcnts. In witnefs 
whereof I the faid fV. H. have hereunto fet 
my hand and fcal fbis 1 2th day of Auguji^ in 
the year of our Lord 1793. 

Sealed and delivered (being 1 %jf tj 

firft duly (lamped) in ihc(2'# ?x7mi„V"* 

prefencc of us J • • ftamp. 



KNOW all men by thefe prefcnts, that The form of. 
I fV. H. of, i^c. do hereby au-;^i';.'"^^<^- 

thorize and appoint C. O. of, 6fr. gent. 
to take any perfon or perfons to his aflift- 
ancc, and to enter into the houfe of j4. 5. 
in, £s?^. and there make a diftrefs of all 
fuch goods and chattels as are in and upon 
the pre mi Acs, or any part thereof^ for 
pounds, for one half yearns rent due to me 
the faid fF. H. at Michaelmas day laft. And 
after the faid goods are fo di ft rained, if . 
the faid ^. B. does not within the time li- 
mited by law, pay the rent, or replevy the 
faid goods, then and in fuch cafe I dd here- 
by authorize you the faid C. 0. to caufe 
the faid goods to be appraifed, and accord- 
ing to fuch appraifement, to make falc 
thereof to fuch perfon or perfons who will 
buy the fame : and to difpofe of the money 
arifing by the fale, in fuch manner as by the 
ftatute made for that purpofe is dircfted: 
and for your fo doing this flball be your 

fuHicient 
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It mud be on a 
fix (hilUng 
itamp. 
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fufficient warrant. Witncfs my hand and 
fcal this 1 2th day of Auguft in the year of our 
Lord 1793. 

IF.H. 
Scaled and delivered (being- 

iirft duly ftamped) in the j 

pfcfcnce of us> 



■\i 



r. 



A warrant of 
dif^rcfs in this 
form may be 
made 00 a paper 
without ftamp. 



Form of 
taking of the 
dilhefs. 



To Mr. D. G. my bailifF, greeting. 
Sir, 

DIftrain the goods and chattels of 7*. H. 
in the houfe he now dwells in, fituatc 

in • in the county of for - — ^/. 

being two years rent {or as the cafe may |i) 
due to me for the fame at Michaelmas laTt. 
And for your fo doing, this (hall be your 
fuificient warrant and authority. 



Dated, i^c. 1793. 



IF. H. 



Being legally authorized to diftrain, you 
enter on the premiflcs, and make a feizurc 
of the diftrefs. If the diftrefs be made in a 
houfe, you feize a chair of other piece of 
furniture, and fay, " I feize this chair, ((?r 
'* whatever it be) In the name of all the goods 

" in this houfe, for the fum of pounds, 

" being two years rent {or as the cafe is) due 
" to me {or to W. H. your landlord) at 
" Michaelmas {or any other) day laft, {and 
" ifik^ diftrefs be made by any other than the 
" landlord, you add) by virtue of an au- 
*' thority from thj! faid PT. H. for that 
*' purpofe." You then proceed to take an 
inventory of fo many goods as you judge 

will 
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will be fufficient to cover the rent diftrained 
for, and alfo the charges of the diftrefs: 
Having done this you make a fair copy of 
the inventory according to the following 
form ; but it need not be made upon a n© ftamp «. 
ftamp, as the 23 Geo. 3, c. ^S./. !• exprefsly '*''*"**• 
excepts an inventory made of goods dif- 
trained. 

"An inventory of the fcveral goods and An inventory of 
" chattels diftraincd by me D.G. (the dif- t^egaxisdu- 

" trainer) this — — day of in the year ^*^* ' 

"of our Lord 1793, in the houfes, out- 
*' houfcs and lands (according to the cafe) of 
" 7*. H. (the tenant) fituate at — in the 

" county of {^And if the diftrefs be made 

" hy any other perjon and not by the landlord^ 
^^ Jay^ by the authority and on the behalf of 
** IV. H. your landlord) for the fum of — — 
" pounds, being two years rent (or, as the 
** cafe is) due to rne (or, to the faid fV. //.) 
" at Michaelmas (or, any other day) lad, and 
** as yet in arrcar and unpaid.'* 

I. In the Parlour. 1. s. d» 

Six leather bottom chairs, mahogany 

frames 
A fet of liiahogany dining tables 
A large pier looking glafs 
A Pembroke table 

2. In the Kitchen. 
A wainfcot table - - ^ 

Five large kettles - - ^ 

Three copper faucepans 

3. In the Dining Room. 
Six chairs, &c. - ? 
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Who may take 
the inifentoiy. 



Manner of pro- 
ceeding. 



Notice to the 
perfon whofe 
goods arc dif- 
traincd to be 
written at the 
bottom of tKe 
inventory. 
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Th& inventary may be taken by the per* 
fon who di ft rains the goods; nor is an ap- 
praifer ncccfikry till after the end of the 
five days allowed the tenant to pay the 
rent, or replevy the goods by i fV.i^ M» 
J, I. r. 5. . . 

After the inventory is taken, you muft 
write at the bottom a notice to the tenant, 
to acquaint him of fuch diftrefs being made, 
and the time when the rent and charges of 
the diftrefs muft be paid, or the goods re- 
plevied. 

If the goods'are fecured in the houft, the 
following notice muft be .given verbatimy if 
not, fo much as relates to the fecuring the 
goods , mutt be omitted; if fecured off the 
premiffes, the tenant in his notice muft be 
informed of the place where. 

Mr. r.H. 

TAKE notice, that I have this day feized 
and diftrained the goods and chattels in 
the above inventory particularly mentioned 
{ly virtue of an 'authority for that purpojefrom 
Mr. W. K your landlord) for one half year's . 
rent due and in arrear to me (or to the faid 
W. //. as the- cafe may be,) on Lady-day laft, 
for a houfe, £5?^. in ■ "■ **■' , and have fe-> 
cured the /aid goods apd chattels in the parlour^ 
kitchen and dining-room in the [aid houjey ^xA 
that unlefs the faid arrears of rent and charges 
of diftrefs a^e paid, or tlic goods and chat- 
tels replevied within five days from the date 
hereof, the faid goods will be appraifed, and 
fold accorjding to law. 

Dated-&ff, 1793. S. H. 

f 



PRACTICAL DIRECTIONS. 33 j 

It is not neceflary to mention when th^ Need not men- 
rent became due for which the diftrcfs is fhT^nt w'nf 
made. *«• 

Thus in the cafe of Mojs and Gallimore^ 
Doug. ^xj^. an objcftion was t:^ken to ^ no- 
tice which exprcflcd the rent to be due at 
Michaelmas^ whereas the rent was only due, 
and payable in Majy but Mr. 7. BMer faid, 
that it was not ncceffary by the ftatutc of 
William and Mary^ to fet forth in the notice 
at what time the rent became due^ and no 
larthcr notice was taken of the objeftion. 

A true copy of the inventory and notice Memorandum of 

was this day of 1793, deli- ^^"llf//- 

vcred to the abovementioned TAi. in the vendor y to ihe 
prcfcncc of us, ''"'"'• 

W. S. 

R.K. 

A true copy of the above inventory and How the jm- 
notice muft either be given to the tenant memory and n©- 
himfelf or to the owner of the goods, Buller s fsrvcd. 
Ni.Pri. 81. or left at the tenant's houfe ; or 
if there be no houfe, on the moft notorious 
place on the premiffes. And it is proper to 
iiav^ a perfon with you when you make the 
diftrefs, and alfo w,hen you fcrve the inven- 
tory and notice, to esyimine the inventory, 
and to atteft, if there be pccafion, the regu- 
larity of the proceedings. 

The fafeft way is to remove the goods The time md 
immediately, and in the notice to acquaint ^anncrinwhicK 
the tenant where they are removed to; but be removed aaA 

It fold. 
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it is now moft ufual to let them ftay on the 
premiflTes, and leave a man in poflefllon to 
protcft them till the expiration of the five 
days allowed by ftatute before they can be 
fold, which by a late determination were 
held to be inclufive of the day of fale. 

The five days As where 2L diftrefs was made and an in- 
^l^'goods m^li^ ventory taken, with a regular notice of fale 
be fold arc in- given On Saturday the 1 2th o( May 1787, and 
daVof fak, ^ in the afternoon of the Tburfday following, 
Wallace V.King ^/^j. lyth May they removed the goods and 
Ante 78^^" fold them, and on an objeftion taken that 
they were fold a day too foon, the Court of 
Common Pleas held that on the Tburfday 
afternoon, five d^ys from the time of the 
diftrefs had completely expired, and that the 
fale was regular according to the time al- 
lowed by the, ftatute. 

ki^^fibffion"*" iV^/^: The man in poffeffion of the goods, 
feff. is to be paid two (hillings and fixpence 
fer day, if the tenant keeps him ; and three 
ihillings and fixpence if he keeps himfclf. 

Howtoaaifthe If fhe (herifF is in poffeflion of the goods 

ihentt 18 in pof- - • i i 11 i ■ 

feflionopan ot a tenant on an execution^ the landlord need 
execution. ^ot make a diftrefs, but (hould forthwith 
fcrve hkn with the following notice : 



Notice to the 
ihcri£r. 



To £. S. Efq. Sheriff of the County of . 

TAKE notice that there is now due 
from ST. H. the perfon to whom the 
goods belong you arc now in poiTeinon of, 

by 
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by virtue of his Majefty's writ o( fieri facias^ 
^c. returnable (here mention the return) the 

fum of — pounds for one year's rent 

due at Michaelmas day laft. As witnefs my 
hand this — day of —— 1793- 

W. H. Landlord of the Premifles. 



But if there is no iherifr in poffeffion on if the tenant «- 
an execution, and the tenant wants further theh^di^rd* 
time for to raife the money, and the land- muft take his 
lord choofcs to give him fuch indulgence, he "^TZt::. 
muft take a memorandum in writing from in pofleflion. 
the tenant, that pofleflion is continued at his 
requeft, and by his defire, or the landlord 
will be deemed a trefpaflfer for continuing in 
poflTeflion beyond the time which is limited 
by ftatute for the fale of the diftrcfs, and lia- 
ble to an adlion for fo doing. 



Memorandum^ 7 'Tp HAT I T. H. do Notice wHeie 

I 1 hereby confent and X^Z^ , 
agree that W. H. my landlord, who has this time for the pay • 

day (or, who on the day of laft) X"' '^"'''* 

diftraincd my goods and chattels for rent, in 
a meflfu^ge or dwclling-houfe (according to 

the cafe) fituate at in the county of 

■ fliall continue in poflTeflion of my faid 

goods and chattels in the (aid meflfuage or 

dwelling-houfe for the fpace of from 

the date he/epf, the faid ft"". H. having agreed 
to. forbear the fale of the faid goods and chat- 
tels for the faid fpace of time, to enable me 
to difcharge the faid rent. And I the faid 
T. H. do hereby agree to pay the expenccs 
of keeping the faid poflfefTion* As witne/s 

my 



mtK€. 
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my hand this day of in the year 

of our Lord 1793. 

r. H 

But If there be no allowance of further 

Ante 78. time, at the expiration of the fifth day from 

the time of the diflrefs and notice^ the (heriff's 

office (hould be fearched to fee if the goods 

have been replevied j if they have not, go to 

the premiffes ; where, if the rent and charges 

of the diftrefs are not paid, you (hould fend 

The manner of for a {o) conftablc of the hundrcd, parjlhor 

fluini A^^"ood8 place where the goods w^re diftrained, and 

if not replevied |-^q fwom appfaifcrs {h\ who having view- 

cxplntio"n of cd the goods muft be fworn by the confta- 

t^Xof We (/^. A^(/?; under^Jheriff cr conjiable are 

thedijirffi and tmpowered to /wear them, Bull. Ni; Pri. 81.) 

in the ufual way. 

f , 

(«) If the diftrefs is tafcei in two hundreds, the cm- 
fiahU of the place ivhere the diftrefs is driven or put^ is the 
proper officer, within the 2 W. & M. {t(, i. c. 5. Bull. 
Ni. Pri. 81. 

{h) In the cafe of Wallact againft King and others ^ 
. 1 H. BL 1^. an objedion was taken to the fale of a dif- 
trefs taken in the parifh of A. becaufe the appraifemenc 
was made by appraifcrs who were fworn before the con- 
liable of the parifh of B. each parifii being in the fame 
hundred but in different divifions^ and each having dif^ 
Jereit conflables ; upon the ground that a conftMe could 
only a6t within the parifh or diftriA of which he was 
appointed conftable ; but the cafe turning upon a dif- 
ferent point, the Court of Common Pleas did not de- 
cide whether th^.conflable had exceeded his aaihority 
or not. 

But vide 1 H. BI. 15. n. where it, appears tbat ia 
the cafe of Blatcher v. Kemp, Maidftone Summer Af- 
fizes 1782, Ld. Mansfield decided *' that no conftablc 
could aft under a warrant outcfhisdifirifl^ and that the 
general dire^ion in the warr«kiit wai to be |;aken to 
Htck within his diftrit^J* 



C€ 



€€ 
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" XT' O U and each of you fhall well and J^^/p^"^'"- 
X " ^ruly appraife the goods and chat- **^ ' 

'* tels mentioned in this inventory {fbe con- 

^^ Jlable or per/on who adminijiers the oath at 
the Jame time holding the inventory in his 
hand^ and Jhewing it to the . afpraijers) ac- 
cording to the beft of your judgnient, 

^ So help you God/* 



Memorandum,! ^nrMl AT on the day JJ^^^^^"" 

i JL of X — ^' in the year of ubg (mZ ''* 
bur Lord 1793, 7\H. of, 6fr. and ff^. S. of 
(ffc. two fworn appraifers, -were fworn upon 
the Holy Evangelijis by me D. G. of, 6?f . con- 
ftablc (or fheriff or under-fheriff ) well and 
truly to appraife the goods and chattels men- 
tioned in this inventory, according to the 
beft of their judgment. As witnefs my 
hand^ 

D. G. Conftable. 

Prefent at the time of fweariog 
the faid J. H. and fF. <9. as • 
above, and witncffes thereto, 

S.O.H. ^ 
. C* H* H. 

After the appraifers arc fworn and have 
valued the goods, you go on with the in- 
dorfement on the inventory. as follows : 

WE the abovementioned J. H. and Memorandum ta 
fF. S. being fworn upon the Holy ^e'invcntt^; 
Evangelijis by D. G. the conftable above- 
mentioned (or fherifF, &c^ as the cafe may 
» be) 
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be) well and truly to appraifc the goods and 
chattels mentioned in this inventory, accord- 
ing to the beft of our judgment, and having 
viewed the faid goods and chattels^ do ap- 
praifc and value the fame at the fum of — • 
pounds. As witnefs our hands, the ■ ■ 
day of — — in the year of our Lord 1793. 

y H 1 

W S\. Sworn Appraifcrs. 

Who TDxi be If the perfon diftraining is fworn as one 

fuch apprarfer. of thc appraifcrs, it is illegal, ,for he is inte- 

(«)a w.&M. reftcd in thc bufmefs, and the {a) ftatute fays 

B5i.Ni!pri.8i. ^^"^ *^ with the (herifF, under-ftierifF, or 

with the conftahle of the hundred, parifli or 

place where fuch diftrefs (hall be taken, (hall 

or may caufe the goods to be appraifed by 

two fworn appraifcrs. 

Manner of dif- When thc goods arc thus valued, it is 
po^ngofthc ^j-^^j ^^ ^j^^ appraifcrs, to buy them at their 
own valuation; and a receipt at the. bottom 
of the inventory, witneffcd by the perfon 
who fwore them, is ufually held a fufficicnt 
difcharge. 

But if the diftrefs be of confiderablc valuCj 
it is much more advrfeable to have a proper 
bargain and fale between the landlord, the 
perfon who fwears them, the appraifcrs, and 
the purchafcr, for the better proving thc 
tranfaftion afterwards, if there fhould be 
occafion. 

After the goods Thc goods takcn in diftrefs being difpofed 

arcdifpofedof. ^f; you (hould dcduft from thc amOUnt of 

their produce the rent in arrcar^ 4ind all rea- 
3 »^ fonablc 
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lonable charges attending the diftrefs^ aft^r 
which, the overplus (if any) is to be returned 

to the tenant. 

« 

If the tenant means to replevy the diftrefs, if the tenant 
he muft within the time allowed him by the JJ^the'Jf. 
ftatute for that purpofe, that is, within five trtft. 
days after he has notice of the diftrefs, take 
with him two houfekeepers, living in the 
city or county where the diftrefs was made, 
land go to the ftierifF's ofiice of fuch city or 
county; where he muft enter into a bond, iiG«o.t.c.i9. 
with the two houfekeepers, as fureties, in**'*^^- 
double the value of the goods diftrained (fucK • 

value to be afcertained by the oath of one or 
more witneftes not interefted, which oath the 
perfon granting fuch replevin is to adminifter) 
conditioned for the profecution of a fuit in re- 
plevin, againft the diftrainer with efFcftj and 
for returning the goods, if a return thereof 
fliall be awarded, upon this the (herifFwiU 
direft a precept to one of his bailiffs ; . and 
by that means, the pofTeffion of the goods 
will be reftored to the tenant, to abide the 
event of the fuit in replevin. 

For precedents and forms of proceeding in 

' cafe the goods are clandejiinely removed % on 

II Geo. a. c. i^. fee i Bum 555. And for 

thofe which concern the 27 Geo. 2. c. ^o. rr- 

fpeSiing a diftrefs by warrant of juftices of the 

peace^Jee i Burn 553. andante 8i. 
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is by attachment 105, I o^ 

If the defendant's claim of property be found 
againft him, he muft appear in perfon> and 
not by attorjiey 131 

\yherever day is given to the defendant, there 
^cannot be judgment againft him before ap- 
pearance 139 

Where, by the plaintifF's appearance, the 
parpl was held to be well removed, though 
the faking was in one county, and the r^- 

. xordari iliued to another 143 

' Appendix. 

Precedents of pleading in replevin 235 

Attachment. See Process. 

Averia Caruc'4. See Distresses. 

Avowry. 

An avowry for an amerciament is ill if it re- 
prefents the amerciament to have been made 
by the jury : ^5 
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If a diftrefs be taken on the high roiad, the 
tenant cannot avoid it by his avowry Page 60 

Defcription of an avov^ry, 169 

The difference betvireen an avowry and jufti^ 
fication 167 

At common law, the avowry muft have been 
on the very tenant 170- 

But by the Itatute of 21 /7. 8. c. 19. it was 
fuf&cient to avow as on land holden of the 
lord ibid. 

Except the land had been granted (o the king 
by the tenant 171 

Though if the lord had purfued the tenant's 
beads, and taken them ofF the land, he 
might have avowed on the ftatute of H. 8. 170 

And \^t might have avowed on that ftatute, 
though the tenant had been named ibid. 

The mode of avowing on theilatute ci H.%* 171 

Tiie mode of avowing.on the 11 G. 2* c. 19. 175 

In what Qafes it isnecefiary to lay a feiiln in 
the avowry, and in ^hat not i^jby^c^ 

la avowries the place laid in the declaration 
may bp traverfed, but cannot be varied 
from, without a travejrfc . 1 80 

If the defendant avows the caption in parcel 
of the, place mentioned in the declaration 
without giving it a parti^cuUr name, no ad- 
vantage can be taken but upon fpecial de- 
rotirrer ibid. 

When a man avows in his own right, the form 
is b^fii ad^ocat* ; when be make$ conujance in 
right of another, bene cognovit . ibid, 

But b£ne cognovit hath been , held good on de-< 
m^rrer, where the defendant avowed in his 
own right ibid. 

An avowry for rent in arrear tempore captionis^ 
without faying, quod adhuc a retro exijiit^ is 
good t. . ]8l 

A baron concluded his avowry for arrears of 
a rent-charge due to the feme before cover- 

2 ture. 
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ture, as for arrears due to himfelf, and yet 

it was held good Pagi 18 1 

If pne avows as adminlftrator, though he has 
no right as fuch, yet if it appear that he has 
right jure propria^ he (hall recover 182 

If a man avows for an entirety, and hath only 
a right to a moiety, he cannot recover ilnd. 

An avowry for an entire dtftrefs upon lands . 
held under diftind demifes, is bad 183 

Jointenai^ts and coparceners muft fever in 
avowry ihti. 

And if one of them diftrain, he muft avow in 
his own right, and as bailiff to the other ibid. 

Tenants in common muft make fcveral 
avowries 104 

So if one tenant in common diftrain for his 
ihare of the rent which has been paid to the 
other tenant in common/ he muft avow 
, upon his feveral title 184 

Where leffor avows for part of half a year's 
rent, he muft Ihew how the reft has been 
fatisfied 183 

Where executors avow on the ftatute of 
32 H, &• for arrears of a rent in fee granted 
to their teftator, they muft ihew that the 
lands continue in the hands of the tenant in 
whofe time it incurred ihiJm 

But that has been held unneceflTary if the avow- 
ant ftates that the grantor was feifed in 
fee 184 

Two perfons cannpt make feveral avowries 
for an ox, l^c* ihidm 

In an avowry for anheriot, bene cognovit capti* 
gnem in prad* hco^ without faying, tempon 
quoy Gfc. is good 184 

Avowry muft not be for an heriot generally, 
but muft be for the beft beaft ibid. 

The avowant muft juftify and ftiew a good 
title in ^mn/^ttx 185 

Defendant cannot avow on a writ of rccap- 
tion^ as he may in replevin 228 



I 
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Bankrupt. 
See what things are diftrainablc. 

How the defendant in replevin may proceed 
in cafe the plaintiff becomes a banlcrupt and. 
- the affignees fell the goods Paie 227 nc 

Baron and Feme. 

A baron concluded his avowry^ for arrears of 
a rent- charge due to the feme before cover- 
ture, as for arrears due to himfelf, and yet 
it was held jgood 181 

Feme may avow as adminiftratrix of her ba- 
ron, for arrears of r a. rent^charge granted 
to baron and feme during the life of the 
feme 181^2 

Baron alone may bring replevin for the goods 
-of his wife, taken whilft (he was fole ;I56, 160 

Baron and feme may be joined in repievin for 
goods which the wife had as executrix ( 160 

'Nyhere they are joined in the fame declaration 
againit a defendant for taking the goods of 
the barpn and fea\^; if the defendant^avows 
then it fhall be intended that the taking was 

' l)efore the coverture, and that they then bad 
a joint property " ibid^ 

JBye-Law. • 

A penalty infliAed oh the breach of a bye-law 

may be levied by diftrefs ^ 25 

But^fttclr remedy muA be given by' the power 

that made the bye-law ' ibid. 

Though a prefcription to diftrain will be fuf- 

ficient ibid. 

The fubjed; cannot he imprifoned for the 
breac^ of a bye-law ibid. 

Tho' 
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Tho* vL bye- law may authorifc a diftrefs to 
enforce payment of a penalty, yet it cannot 
authorize the fale of fuch diftrefs Fage 25 n^ 



Caption. 

The caption is one of the points complained 
of in the replevin 8(^99 

And it muft be proved at the place laid in the 
declaration; or^ on the general iiTue^ the 
plaintifFwill be nonfulted 165 

Where a diftrefs is taken in a county, and ini- ^ 
pounded in a liberty,/ the flieriff of the 
county may enter 'the liberty to make re- 
plevin without any previous, warrant 99 



CERTlORARf. 

A "tertiorari is to remove proceedings out of 
a tbtrrt of circumfcribed authority, to ena- 
ble a fuperidr court to grant execution 149 

And the inf^tior court niUft fend up the whole 
•- record in the plight ;it was wfaeir the writ 
came ihii. 

CoMMoW; 5f^ Distresses. 

Conki^rf fight, what - ^ jjn. 

'Commoner. See Damage-Feasant. 

• ■ Cq^ts. ..: 

^Tbe pI^ntifF in replevin fhall recover (;pf^» 
by the ftatu|e of Gloucefier^ ui. .208 

The defciidf nt, in replevin ftall recover fingU 
cofts, by the 7 if/.. 8. c. 4. the 21 H* ?. 
c. 19. xjo^^jac. It r*3« ajQk4:th«i7C^.> 

Defendant 
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Defendant in replevin (hall recover double cofts, 
by the ii G, 2. c. 19. Page 216 

An executor (defendant) is intitled to cods 209 

Tyic 8 ^9 ^. 3. c. 4. refpeiling defendant's 
coils, does not extend, to adions of re- 
plevin 210 

7 H. 8. e. 4* &f 21 H. 8. c. 19. extend to 
avowries for an eftray, but not to pleas of 
prifil €h auter lieu 202 

An avowant is a defendant within /^ Ann, 
c. ib./ejf.s. 211 

Where feveral matters are pleaded by the 
plaintiff, fome of which are foun4 for him 
and fome againfl; him, fo that the plaintiff 
is entitled to judgment, if the judge cer- 
tifies there was probable caufe for pleading 
thofe pleas, the mafter is not to deduA the 
coils of the iflues fo found for the defendant, 
but if there is no certificate the defendant 
is intitled to have thofe cofts deduced for 
him 211 

The cods (hall be trebled as well as the da- 
mages in an adion on 2W.V M. c. 5. 76 

And wherever a ftatute gives treble damages^ 
the cofts fliall be trebled of courfe ibid* 

An avowant is not a plaintiff within 2 H. j. 
c. 10. 211 

Where there is an ifTue on the defendant's 
being bailiff upon a plea of diftref^ for rent, 
a certificate is neceiTary to intitle the plain* 
tiff to full cods 

" Courts, 

Of the court- leet 12 

Of the court-baron 16 

Damage-Feasant. 

A man may diflriiin beads that are damage^ 
feafant 26 

Tho^ 
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Tho' he be only a commoner Page 26 

But where there is a colour of right for put- 
ting in cattle^ a commoner cannot diftrain 
them . 26 

One commoner may diftrain the cattle of 
another commoner as damage feafant where 
there is a covenant not to put on their cattle 
but at ftated times, if either breaks that 
agreement 27 

A commoner cannot diftrain the lord's cattle, 
tho' he furchargesy unlefs at times in which 
by the cuftoni the common ought to lie 
fre(h ibid. 

And thep a cuftom {hou4d i)e' alledged 28 

No man can diftrain/or damage feafant^ but on 
the place where the damage was done ibid. 

Kor can oq/e beaft: be taken for damage done 
by many ^ ibid. 

Cattle can he diftrained only for the damage 
they are doing iat the time they are dif- 
ftrained . - ^^ . 

Damages. 

When the lord was permitted to wage his law 
aa to thefufficiency of a tender, the tenant, 
if he prevailed, recovered damages 90 

So, he fhall now recover damages, if the ten- 
der be found fufficient by a jury gt 

Damages are recoverable againft the iherifi^, if 
he make a falfe return in replevin 103 

The defendant (hall have damages in SLwither- 
nam, if elongata be returned on a writ de 
reform habendo • - j^^ 

Damages are recoverable on a falfe claim of 
property 131 

A juftification in replevin covers the defend- 
ant from damages 168 
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Day in Court. 

The defendant h^s no day in court by the 
writ of replevin Page lo^. 

But, in fuch cafe, he is brought in by at- 
tachment ici. 105 

So, the defendant has no day In court,' on the 
return of the alias and pluries replevin 103. 107 

And therefore the parties may appear and 
plead in any other term than that in which 
the writ of replevin was returned 104 

For the fame reafon the plaintiff is not de- 
mandable, on fuch return, under peril of a 
nonfuit « ic8 

But the defendant muft appear at the return 
of the plurieSj or a wUhirnam wi^i^ue 
againft him ^ ihid. 

And if he do not appear, he m^y be brought 
in by attachment and fd/i^i I04» 108 

If the defendant appear en the return of the 
aliar or pluries^ he may oblige the plainiifF 
to declare, hy rule of court 103 

Or he may have a fpecial writ, in the nature 
of z venire^, to warn the plaintiff to come in . 
and profecute 4k 109 

And tlu^ defendant (hall have the like writ 
where there is a vkious pone^ which does 
not give him a day in court < ibid* 

lawitbirnaniy the defendant fhall have a day 
in court by attachment 113 

The writ di proprUtate pr$banda gives the de* 
fendant a day in court 1 13a 



DfiCtARATlON. 

The declaration in replevin is little more than 
a recital of the writ 157 

Though it muft not only contain a Vitiue^ but 
muft (hew the hcus in quo ibid* 

But 
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But if the defendant plead non cepit^ this makes 
the count good - Page 1^8 

If the taking is in a common field it is not 
neceflary for the plaintifF in his declaration 
to ihew the quantity of acres he was feifed 
of, or to fpecify the locus in quo any farther 
by alledging the fame generally 159 

The declaration ought to be certain as to the 
nt/mber and kinds of cattle ibid. 

But the avowry may cure that defeft ihidm 

The declaration muft be feveral by every one 
who has feveral property ibid. 

Thoug-h a man may count of feveral takings, 
pare at one day and place, and part at ano- 
ther day and place in the fame declaration 

,159, 160 

But baron and feme may be joined in the fame 
declaration for goods diftrained from the 
feme dumfola ibid. 

Or the baron may count alone Ibid* 

So they may be joined for goods which the 
wife had^ as executrix, tho' they were dif- 
trained during coverture ibid. 

Where they are joined in the fame declaration 
againft a defendant for taking the goods of 
the hufband and wife, if the defendant 
avows, it (hall be intended that the taking 
was before the coverture, and that the pro- 
perty was joint, and the taking muft be laid 
ad damn, ipforum ibid* 

Where the plaint in replevm is removed by 
the defendant into 6\ S. from an inferior ' 
court by re. fa. h. filed on the appearance 
day of the return and a rule to declare is 
given, judgment on nor. prof may be figned 
for want of declaring without demanding a 
declaration 104. n. 

Where the (herifF returns repkgiari feci^ tho* 
the writ be in the detinety the count may 
be in the ditinuiti but if there be no de- 
livery 
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livery of th|J cattle, it inuft be in the 
detinet Page l6o 

Of late years no aflion has been in the detinet 
i6i. n. 

When a caufe, is removed out of the county 
courto the plaintiff muft declare fl?^ w^T/tf 145 

So, he mufl: declare de novo^ on the removal 
of a caufe by habeas corpus , 146 

The defendant may compel the plaintiff to 
declare in replevin, tho* he hath no day in ^ 
court 104 

If a writ of inquiry will be granted after judg- 
ment by default 207 

But quart if to fupply a defective verdi<^ in the 
cafe of rent thid% 

A writ of inquiry will be granted in all cafes 
to complete juftice. 2o6. n. 



Delicta. 
Of the gravtora et minora deii^a 14, 15 

Demurred. 

Unlefs the locus in quo be mentioned in the de- 
claration, the defendant may demur 158 

If the writ be recited in the detinety and the 
count be in the detinuit, the defendant may 
demur 160, 16 x 

Departure. 

See Plea and Pleadings. 

DETENtlON. 

The detention of the diftrefs is on^ of the 
points complained of in the replevin 87 

A a And 
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And fuch ^detention is unlawful, after the 
making of a fufficient tender; if fuch 
tender be made before the diflrefs is .im- 
pounded Poge 57, 88 

Or, ^fter judgment for the avowant; thp' it 
be for a return irreplevifable. 89 

In what manner the legality of the detention ^ 
was anciently tried 90 

The prefent mode of trying it 91 

If the^ detention, be not originally lawful, it 
cannot become fo ex poft fa5fo 127 

The detention muft be anfwercd in pleadings 
as well as the caption j66 

And yet the plaintiff may avow for rent ar- 
r«ar tempore captionis^ without faying quod 
adhuc a ntro exifiit i8q 



Detinue. 

After judgment for a return irreplevifable, if 
the diflrefs be not delivered to the plaintiff, 
on his making a fufHcient tender, he may \ 
have an adtlon of ^^//V72/^ ^ 89,216 

If on the writ de propxietate probanda^ the pro- • 
perty be found for the defendant in a re- 
plevin by WRIT, the replevin is at an end ; 
byt the plaintiff may- have an aftion of 
' detinue 13Z 

DiSCONTIKUANCE. 

The plaint may be removed after a difcon- 
tinuance 14^ 

If defendant plead in abatement of the writ, 
and make conufance for a return, if the 
plaintiff traverfe th^ conufance only, it is 
a difcontinuance • 164, 165 
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Disclaimer. 

Its nature, and confequences, at common 

law. Pagi 1 86 

la what cafes, and for what reafoh, it was 

taken away by 21 //. 8. c. 19 ibid. 

Difclaimer cannot be made to a lord before 

attornment 187 

And it cannot be made by an infant ibid. 

Nor by an abbot fcifcd in jure ecclefia 1 88 

But difclaimer by a mefne excinguiflies the 

mefnalty ' ibid. 

A difclaimer gives the demandant a right of 

entry ibid. 

The' in fome cafes he may proceed for 

damages * ibid. 

If a pracipe be broqght againft two, and one 

difclaims, the whole freehold vefts in the 

other 189 . 

But it is- otherwifc if one plead non-tenure ibid* 
The* if one difclaim, and the other plead non^ 

tenure or make default, the demandant may 

enter into the whole ibid. 



Disseisin. 

The anticnt cfFcft of a* diffcifin, as to the 
lord's avowry 1 90 

Distresses. 

The nature and origin of diftreflcs i, 2 

The inconveniencies which originally at- 
tended them 3 

The remedy that was applied to thcfe incon- 
veniences: and how the law of diftrefies 
afterwards ftood 4 

The lord's diftrefs>for rent is in nature of a 
prerogative proccfs 2a 

A az 
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In what Cafes^ a Dlflrefs lies. 

For fervices due to the lord, arifing from the 

tenure Page 5 

For fines and amerciaments in courts-Ieet 12 

For toll in a fair or market 22 

For an amerciament on a townfhip 24 | 
For a penalty inflided on the breach of a 

bye-law 25 

For damage fea/ant 26 



Tfn)o in refpe5l of his Eftate or Inter eji may diftrain. 

A perfon feifcd in fee if he grants out a Icfler 
eftate faving the reverfion, ' may diftrain for 
the rent refcrved or other fervices with any 
cxprefs provifion 28 

But the reverfioner cannot diftrain for rent 
iffuing out of an incorporeal inheritance 29 

If he is a common perfon, contra if ihc king ibid* 

Nor for a rent ifluing out of tithes ibid. 

But tho' a perfon who has the reverfion cannot 
diftrain of Common right, he may referve 
to himfelf that power ibid. 

So if a leflce for years affigns his termj^rgn- 
dering rent, he cannot diftrain with^a par- 
ticular claufe for that' purpofe^ becaufe he 
has no reverfion 3c 

An annuitant may diftrain for the arrears of 
his alinuity granted' out of an eftate vefted 
in truftees for a term to his ufe, if the 
grantor is in pofleiBoin ibid. 

Adevifeemay diftrain for rent devifed to him 
out of lands, if the land is charged with a 
diftrefs, and not otherwife ibid. 

The grantee of a rent granted by one copar- 
cener to another for equality of partition 
may diftrain without any fuch provifion 
tho' he has no reverfion ibid. 

Or for a rent granted to a widow out of lands 
whereof (he is dowable^ in lieu of dower ibidm 
o Or 
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Or for a rent granted in lieu of lands upon an 
exchange Pog€ 30 

If a man grants rent over to another after ar- 
rearages incur, he cannot diArain for thefe 
arrearages ibid. 

A mortgagee after giving notice of the mort- 
gage to the tenant in pofleflion under a leafe 
prior to the mortgage, may diftrain for 
rent in arrear due at the time of the notice 
as well as for what accrues after it 31 

A landlord may diilrain for rent due before his 
' approbation of the tenant's poffeiSon of the 
pren^ifles, as well as .for what accrues after* 
wards /^/V. 

A receiver appointed by the court of chan- 
cery may diftrain for rent without firft ap- 
plying for an order ibid* 

Unlefs there is a doubt who has a legal right 
to the rent 32 

One tenant in common may diftrain for his % 
fhare of the rent if the terre-tenant pays it 
to the other after notice not to pay it fo ibid* 

A man may dil^rain cattle without any ex- 
prefs authority, and the aflent of the perfon 
in whofe right he did diftiain will be as 
efFe6lual as his command would have been ibid. 

Executors or adminiftrators of men feifed pf a 
rent-fervice, rent.charge, rent-feck, or 
fee-farm, in fee-fimple or fee-tail could not 
diftrain for the arrears of rent till autho- 
rized by ftatute 32 H. 8. ibid* 

The fame ftatute gives the like remedy to huf- 
bands intitled in right of their wifes after 
the death of their wives ibid. 

And alfo gives the like remedy to tenants pur 
auter vie after the death of the ceftui que vie 33 

So it extends to the executors of all tenants for 
' life ibid. 

The conufee of a judgment confefled by a 
tenant for life of a rent-charge is not 
within the ftatute ibid. 

A a 3 Neither 
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Neither is die executor of a grantee of a rent- 
charge for divers years Pagi 33 

Nor dpcs this ftatute extend tacopyhold rents 
but only to rents out of free lands ibid. 

Wh^t is a rent fervice within the ftatute 34 

It does not extend to leafes for years ibid. 

What Things are n»t dijlrainahli. 

All chattels are diftrainable damage feafant 55 

DiftrefTes at common law being in the nature 
of pledges, nothing could be diftrained but 
what might be returned in fpecie and unda- 
maged 34 

Therefore money cannot be diftrained, except 
it be in a bag ibid. 

Nor milk, fruit, ^r. 35 

Nor could corn or hay be diftrained at com- 
mon law ' ihid. 

Unlefs it were in a cart ibid. 

But now, by ftatute, €(H'n and hay may be 

. diftrained for rent 36 

V Even tho' it be growing ibid. 

Working tools and beafts of the plough can- 
not be diftrained for rent, isfc. while there 
is another fuHicient diftrefs 36 

Nor while they are in adtual ufe ^ 37 

Trover will not lie for tape looms diftrained 
if not in ufe at the time of the diftrefs ibid. 

But it will if they were in ufe ibid. 

, But this rule does not extend to diftreiTe^, by 
ftatute, in the nature of an execution: as 
for poor's rates, ^e. 38 

The general rule of law is, that every thing 
upon the premiftes is liable to the landlord's 
diftrefs for rent, whether they belong to the 
tenant or a ftranger 39 

But fee the exceptions in favour of trade ibid. 

Things fent to public places of trade arc not 
diftrainable for rent, te*r. ibid. 

As the cattle and goods of a gueft at an inn, ii^. 40 

But 
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But the cattle mud be within the premifTes of 

the inn to be exempted Irom diftrcfs Page 40 
This privilege extends only to temporary 

guefts ibtd. 

But the privilege is not extended to goods at 

a livery {table 41 

But it is to goods taken to a houfe to be 
weighed in the way of trade, altho* it is not 
the public place of weighing 42 

And alfo goods in the hands of a carrier for 

hire, tho' he is not a common carrier 43 

Nor to bcufts that arc grazing for a night on 

their way to market 4($ 

Nor to goods diftrained for a perfonal duty, as 

for toll 40 

The owner of the foil cannot diftrain goods 
as damage feafant in a fair or market, tho* 
no recompence is paid to him for laying 
them there by way of toll 24 

^ The owner of the foil is not neceflarily intitled 

to the toll 23. n* 

If a fair with toll therein is granted in Boro' 
Englifh land, the heir at common lawfhall 
have the fair and toll, and the heir by the 
cuftom, the foil ibid, n* 

The owner of the ioil is intitled to thepiccage 

and ftallage ibid* n* 

A diftrefs cannot be taken for goods fraudu- 
lently fold out of a market to avoid the 
toll 24 

The btafts of a ftranger, being on the lord's 
land by ejcape^ are diflrainable for rent and 
other fer vices 44 

See the proper diftinflion in the note 45 

So, if they be on the land by confent of their 

owner 46 

And' it feems they are diftrainable for iffues 
forfeited on the tenant's non-appearance in 
the king's courts 48 

But if a ftranger's beads have efcaped^ the 
owner may prevent the diftrefs, by making 
frcfli purfuit 46 

Aa4 The 
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The lord cannot diftrain beafts which efcape 
* when they afe gone out of the land, iho' 
they arc within view Page ^6. n. 

And if they be on the land by confent^ the 
o\yner may be relieved in equity on the 
ground of fraud in the landlord 4.7 

Whatever is part of the freehold, cannot be 
di ft rained 48 

This privilege extends to fuch things as the 
jCenant will not on any confider<iiion, be 
permitted to remove away with him, and 
it is not necefTary that they (hould be ab- 
folutely affixed to the freehold ibid. 

Tho' it be not afitually fixed ibidm 

What is in the manual occupation of another, 
cannot be diftrained'for rent, t^c, 4.^ 

Wearing apparel is diftrainable if it is not in 
actual ufe, tho' only taken off the owner 
for the purpofe of going to bed ibid. 

Goods in the cuftody of the law are not dif- 
trainable for rent, i^c. 50 

Goods taken under an attachment, or fold 
under 2l fi, fa. under fuch circumftances as 
not properly removable, are not diftrain- 
able 50 

Corn taken in execution and fold by the 
. fheriff^ is diftrainable for rent, if permitted 
to lie on the ground after feverance. ibid* 

A commiffion of bankrupt will not prpteft 
goods in the meflenger's poffeffion while 
they remain on the premifles ' 51 

.So a bankrupt's goods may be diftrained tn 
the hands of the affignees, for duties in 
arr^ar to the crown, tho' the conviftion 
does not take place till, after the affign- 
ment ibid. 

But if the goods are fold by the affignees, the 
landlord can only come in pro rata with the 
reft of the creditors ^1 

The diftrefs itfelf is liable to be feized before 
fale on an immediate extent for the king's 
own debt, tho' the time for fale is Expired 54. 

Nothing 
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Nothing can be didrained but valuable pro- 
perty Page 54 



Of the Time J Place and Manner of making ihi 
Difrefs. 

No diftrefs can be made in the night 56 

Unlefs it be for damage feafant . ibid. 

A diftrefs for rent cannot be made on the very 
day it becomes due ♦ ihid. 

Unlefs authorized by a particular cUftom 56, 57 

Nor afier tender of the arrears . 5 j 

A diftrefs may be made for rent accrued after 
the expiration. of a notice to quit, but it is 
a waiver of the notice 58 

Tho' it may be made' within fix months after 
the leafe determines ihld. 

Unlefs the^ tenant's intereft in the premifles 
continues longer, than the power of dif- 
trefs i^ continued alfo ih'id. 

What is fuch continuation of intereft 59 

None but the king can diftrain out of his fee, 
or on the high road 60 

Some diftrefles by the fubjeft are not wiihin 
this provifion 60. n. 

Unlefs the tenant drive his cattle ofFthe land 
to prevent a diftrefs ihid» 

But a diftrefs taken on the high road, cannot 
be avoided by the tenant's avowry ihid. 

Tho' it fubjefls the party to a fpecial aSion on 
the ftatute of A/tfr/^r/^^^ ibid, 

A joint diftrefs cannot be made for two par- 
cels of land diftinftly let 61 

But where lands in two counties are held under 
one demife, the landlord may diftrain for 
the whole rent, in either county \h\d. 

And in cafe the tenant remove his goods to 
prevent a diftrefs, the landlord may diftrain 
them off" the premifles, within 30 days after 
the removal ibid. 

Provided 
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Provided they be not previoufly fold to a fair 

purchafer Page 6l 

, And the tenant, in fuch cafe, ihall forfeit to 

his landlord double the value of the goods 

removed 62 

Cattle depafturing on a tommon may be 

diiirained for rent ihld* 

At common law,^ no man might break open 

an outer door to make a diftrefs ibid. 

Tho' an inner door might have been forced 

open ihid. 

Or the diftrefs taken out at a window ibid. 

But now the landlord may break open a 
dwelling houfe to diftrain goods that have 
been fraudulently removed, to prevent a 
diftrefs 63 

A feizure of part, in the name of all the goods 

in a houfe, is a good feizure of all . ibid, 

Diftrefles ought not to be exceffivc ibid. 

What is accounted an exceiSve diftrefs ibid. 

DiftrefTes for homage^ fealty, or the expences 
of knights in parliament cannot be excef* 
five. Zed qu* vide n, a. 64. 

Such diftreflTes cannbt be fold ibid. 

An adlion of trefp^fs will not lie for taking an 

e^ceflive drftrefs 67 

Unlefs it be a diftrefs of gold or filver ibid. 

Neither is a man liable to a criminal profecu- 

tion for taking an exceflive diftrefs 68 

But the remedy is by a fpecial aftion on the 

ftatute of Marlbridge ibid. 

Bui there can B'e no remedy'upon the ftatute 
of Marlbridge where there is a remedy at the - 
common law ibid. 

Nor can the plaintiff bring an a£iion on the 

ftatute if he has recovered in replevin ibid. 

A man cannot fplit an entire duty^ and dif- 
train for it at feveral times 64 
Neither fhall a perfon diftrain as for an entire 
fum where feveral amerciaments are due 
for diftindl offences 65 
2 But 
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Biit where he takes an infufBcient didrefs 
for the whole duty, he may diilrain 
again Page 64) 65 

Thy it be under warrant from a juftice of the 
peace ibid. 

So, he may diftrain again for cattle which 
die in the pound 75 



How the Diflrefs is to be ufedy and difpofed of. 

The diftrefs is to be put ja a pound 69 

Which is either overt or covert ibid. 

Beafts fliould be put in a pound evert ibid.- 

For if they be put in a private pound, the dif- 

traiher muft feed them 73 

And they muft not be bound 74 

Dead chattels muft be put in a pound covert 69 
And the pound muft be within three miles, 

in the fame county 71 

Or the diftrainer will be fubje£l to a penahyi 

of 5 /. ibid. 

This penalty is only recoverable as for a fin- 

gle offence, tho' feveral are concerned 

in it 72 

Tho' if the tenancy be in one county, and 

the manor in another, the diftrefs may be . 

impounded in the manor pound 70 

And if lands, in two counties, be held under 

one demife, the landlord may diftrain in 

both counties, and impouifd the diiirefs 
. in either 71. 80 

The pound-keeper's fee 7 1 

Diftreiles for rent may be impounded on the 

premiffcs 73 

But then they muft be removed at the end of 

five'days 77 

No diftrefs can be, worked 73 

But milch kine may be milked ibid* 

But fee the note {a) to the contrary ibid. 

Diftreftes could not be fold at common law 

34- 76 
But 
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But they may be fold tly flatute, for rent 
arrear Pog^T7 

And for poor's rates, ^c. ^ 39 

The mode of appraiiing and felling a diftrefs 
, for rent 77, ^c. 

The pcrfon diftraining muft not be fwrorn one 
of the appraifers, as he is intereftcd in the 
bufinefs 77 

The mode of felling a diftrefs under warrant 
from a juftice of the peace 80 

The power of afcertainmg the charges of the 
diftrefs and fale is not given to the juflices 
under 27 G. 2. c, 20. but the officer exe- 
cuting the warrant is the fole judge thereof 81 

By 33 G* 3. c. 55. a juftice's warrant of dif^ 
trefs may be carried mto execution out of the 
juftice's jurifdidlion who granted it, if 
there are no goods, ^c. to be diftrained 
there, provided it is endorfed by the juftice 
of the county, Isfc. where it is put in 
execution, upon the oath of one witnefs, 
that there was not any goods in the jurif- 
diclioa of the juftice granting it 81 

At common law, a fingle irregularity in the 
diftrefs, made the diltrainer a trefpaftcr ab 
initio 82 

But now, the diftrainer (hall only anfwer for 
the fpecial damage 83 

And not even for that, if he tender amends ' ibia. 

But if a diftrefs be made for rent, where none 
is due, the diftrainer ihall forfeit double the 
value of the diftrefs and cofts 84. 

Distringas. See Process. 



Double Rent. 

In what cafes, and by what means, the tenant 
ihall be obliged to pay doublcf rent 
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Duplicity. 

If the defendant in replevin plead in abate- 
ment of the writ, and make conufance, and . 
the plaintiff join iflue on the plea, and tra- 
verfe the conufance alfo, it is double Page 163 



Enquiry, Writ of. 

Where a writ of enquiry is neceffary to afcer- 
' tain the damages in replevin, and where 

not 204—5 

Of the writ of enquiry of damages, under ihe 

17 Car, 2. c. 7, 205 

The plaintiff cannot have a writ of enquiry 

under thatftatute, where the defendant hath 

pleaded non cepit 207 

Nor where the jury, who try the iffue, omit 

to enquire of the rent in arrear . ibid. 

Entry. . 

A difclaimer gives the demandant a right of 
entry 188 

In TLpracipe againft two, if one make default, 
and the other difclaim, the lord may enter ibid. 

Escape. 

The beafts of a ftranger, being on the lord's 
land by efcape, are diftrainable for rent and 
other fervices 44 

And where the beafts qfcape by the negligence 
of their owner, they may be diftrained im- 
mediately 45 

But where they efcape by default of the te- 
nant's fences, the owner inuft have ac- 
tual 
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TUAL NOTICE of thc cfcapc, bcfofc they 
can be diftrained ^. Page 45 

Unlcfs the land, into which they efcape, be 
parcel of an ancient feignory ; for then the 
lord of fuch feignory may diftrain them i|n- 
mediately ibid* 

But the owner may prevent thc difirefs by 
making fre(h purfuit 46 

Where a rent-charge had been twenty years 
in arrear, and cattle that had efcaped were 
diflrained for the arrears, the owner of the 
cattle was relieved in equity 47 



Estoppel, 

If the lord colluded with the difleifor, and ac- 
cepted rent from him, he was eftopped to 
enter for the efcheat, in cafe the di-fleiflee 
had died without heirs ; aitd the difleifor 
was eftopped to fay, that he was not his 
tenant^ 19I 

But the difleifiee was not thereby eftopped 
from compelling the lord to avow on him ibid. 



Evidence. 

On a plea of tender to the lord, evidence of a 
tender to his bailiff will not maintain the 
plea , 8S 

^ On thc plea of non cepitj if the caption be 
proved at another place than that laid in 
the' declaration, the plaintiff will be non- 
fuited 164—5 

In trefpafs, the defendant may give in evidence 
^ a property in himfelf on the general iffue, 
but not in replevin 165 

What evidence muft be given againft the flie- 
riff in an a(flion againft him for taking in- 
fuiiicient pledges ztt 
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Execution. 

The execution of a judgment in the.countjr 
court or court baron, i( only by difirefs 

Page 20 

But fuch diftrefs may b^ fold under the writ (U 
exeeutiam judicii • 2t 

Executors. 

Executors impowered to didrain by 32 H. 8* 

^- 37* . 3* 

The feveral conftru£tions of that ftatute 33 

Executors may bring replevin de bonis teftg- 

Uris 156 

How they are to avow under the 32 H* 8. 183 

An executor (defendant) is intitled to coils in 

replevin 209 

FlN^S* 

The reafon of their denomination. 14 

The diffierence between a fine and an amercta* 

ment ^id* 

Fines are impofed pro grawribus deliSiis Hid* 

4^nd they are apportioned by the court 1 5 

Of fines impofed at the affixes and feifions ihUm 
Or by a corporation, having a power to hold 

feffions 16 

Of fines impofed by a court Icet 12, !?♦ 18 

For fines impofed by a court leet, the fleward 
may either imprifon the party, pr diftrain his 
goods 13 

And he m^y either fell the difirefs, or im- 
pound it , 18, 19 
Unlefs it be for a fine impofed in tbe leet, by 
ciiftom ; for fuch a fine cannot be diftrained 
for, without a cuftom to warrant the dif- 
trefs ' 18 

At 
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At common lave, there was no fine to the 
king on the replevin, but where the fheriff 
returned elongatOy or claim of property Page io8 
The defendant is fineable for an eloignment 123 
The defendant is to be fined, when he comes 
in to gage deliverance, after a withernam 
awarded on mefne proccfs 97 

So the defendant is to be fined for a falfe claim 

of property 131 

Or, on conviction on a writ of recaption 227 

The plaintiff is fineaWe, when he comes in 
and -ttenders the damages on a withernam 
awarded after judgment for the avowant 125 



Fresh Pursuit, See Distresses. 



Gage Deliverance; 

The defendant fliould gage deliverance of 
what was levied of the plaintiff, by wither- 
namy on his being nonfuited 122 

If withernam be avoided, and afterwards the 

defendant avows the taking as his proper 

• goods, or for a hcriot, or denies the taking, 

. the plaintiff {hall gage deliverance of the 

withernam . 1 24 

If a withernam be awarded in the court be- 
Jow, and afterwards the plea is removed, the 
plaintiff (hall gage deliverance in the court > 
above 1 46 

Habeas Corpus. 

The habeas corpus is the writ of liberty 149 
Where it is diredled to an inferior court, the 
defendant's body muft be ferit up, with the 
caufe of his imprifonment ibid^ 

And on fuch writ, the plaintiff muft declare 
DE NOVO in the fuperior court 148 
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Hbriot. 

A heriot is the beft beaft or $ther thing due t6 
the lord upon the death Or alienation of his 
tenant Page 9 n; 

But the lord (hall have which he choofes for 
the beft ibid. n. 

In feme manors it is the b^ft chattel, piece of 
plate, £<fr. ibid, n; 

The heriot is of two forts j the heriot-fervice, 
and the heriot- cuftom 9 

The nature and origin of each id 

The lord may diftraiii for heriot-fervicfe ibid. 

But he cannot diftrain for heriot*cuftoih ibid* 

*rho' he may fcizc foi* both 1 1 

And where the lord is intit)ed to feize, he 
may feize it wherever he caii find it> whe- 
ther on the land or .not It n. 

A fuit-heriot, referved by deed, cannot be 
taken ofFthe manor il 

The avowry for an heriot muff be for the beft 
beaft^ or two beft beafts of the tenant ^ and 
cannot be for an heriot generally 184 

In an avowry for an heriot, bene cognovit cap- 
tionem in pradtSio locoy without faying tern* 
fore quOy &c, is good 1 85 



HoRs DE SON Fee. 

Of the plea 6f bers de fon fee^ and how it 
difTers from a difclaimer / 189 

At comrtion law, the plea of hori de fon fee 
determined all proceedings in the inferior 
court , 94 

The plea of hon de fori fee is pipadcd, where 
there is no tenure \ as where a ftrangcr is 
avowed upon 190, 3, 8 

Or it may be pleaded by a ftranger, who is 
made a party by aid prier 1 90 

B b Bttt 
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» 

But the tenant cannot plead borj de Jon fa 
on a writ of mortdauncejier Page 19a 

And antiently, if the tenant was difleifed and 

^ the lord, upon his re-entry, diftrained his 
beafts, of the beafts of his lefiee, and avowed 
on the^ DISSEISOR, the lenant or l^fiee could 
not fafcly plead bors de fin Jte^ but was 
obliged to plead the fpecial matter in abate- 
ment of the avowry ig^i 

Tho' in fuch cafe, if the difleifor had died 
feifed, and the lord bad accepted rent of 
his heir, the avowry muft have been on the 
heir; and the tenant was put to his real 
adioii 1^3 

Inducta et Illata. 

InduSiu and illata were di (trainable at common 

law 3 

The confequence Hid, 

lndu5la and illata are alone diftrainablc' 48 

Inns and Innkeepers. 

The cattfe and goods of a gueft are not djY- 
trainable at an inn 40 

But th« cattle and goods muft be aftually 
within the premifles of the inn itfelf, and 
not in any place the tenant may have re- 
moved them to for his own .convenience ibidm 

Innkeepers are obliged to- receive gucfts an4 
their horfes ibid^ 

Irregularity. Set Distress. 

Issue. 

In replevin the general iffue is nan cepit 165 

The caption and detention are in ifluc by that 
plea, and not the property 165 — 6 

Non 



TABLE of the Principal Mattcfl. 

Non eft tulpahilii eU capiiom pradiSt&y is not a 
good plea ; bccaufe it does not anfwer the 
detention Pagi i66 

Judgment. 

The reafon why the judgment iii replevin is 
for a return irreplevifable al 

At common law, the defendant could not have 
judgment for a return irreplevifable^ on the 
nonfuit of the plaintiff 95, 214 

But now, by ftatute, he may 95, 215 

Judgment for the plaintiff in replevin is only 
for damages 201 

For the defendant, that he fball ha^ return of 
the cattle ^ 202 

judgment for a return, as at common law, is 
the proper judgment, notwitbftanding the 
ftatute of 17 Car. 2. c\ 7. 207 

A judgment '^ that the defendants (hould have 
a return of their cattle, and recover their 
damages and cods affefled by the jury" is 
good as a judgment at common law, or as 
judgment under 21 //• 8. c, 19. 205 

Query, If a writ of inquiry will be granted to 
fupply a dcfeflive verdi(^ 2oy 

No judgment in replevin as in cafe of a non- 
fuit for not going down to trial 210 ' 



JuSTiriCATlOt^. 

A juftification in trefpafs under a diftrefs for 
an amerciament nouft (hew that the amer- 
ciament has bden affeered ' 15 

A landlord cannot juftify under the plea of the 
general ifluc given by 1 1 G. 2. c* 19. ex- 
cept for a6ts done as landlord 83 

He cannot juftify expulfion under it ib. 

Nor entering the houfe to remove the goods 
after five days expired ib, 

Bb 2 But 
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But moil: {dead a licence to jufttfy the ofpor^ 

tavit Page 83? 

Or liberum tenementum to juftify the expulfion ib. 
The difference between the avowry and 

juftification 167 

Of the juftification that dtfaiErnis property in 

the plaintiff 1^; 

Of that which affirms fuch property, bttt 

covers the defendant from damages 168 

Leva^cy and Couchanctt. 

The grantee of a rent gharge cannot dif- 
train a ftranger^s beafts, till they arc levant 
and couchant j^f 

'^c time allowed for Uvancy and couchancy ik. 

Levari Facus. Sei Process, 

, Limitation of Actions, 

The lord. In his avowry, need not alledg^ a 
feifin of the rent within forty years I'fz 

But if the feifm be hot within that tin)e, the 
Aatute of limitations may be pleaded in 

bar i74» 199 

And the grantee of a rent-charge may plead 

the ftatute 
tVhen ihe tenant pleads the ftatute of limita-- 
. tions, as totheTeifm^ he muft acknowledge 

the tenure 



199 



Now OMITTAS. 



At common law, If a diftrefs was talcen in a 
liberty, the fheriff could not deliver it, 
without a non omitias 1 to 

But now, by ftatute, he may;, if he firft ilTue 
his warrant to the bailiffof the liberty, who 
makes no anfwcr thereto j'h, 

i And- 
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And if a diftrefs be taken in the county, and 
impounded in a liberty, the (faeriff may 
€nCer the liberty without a previous warrant 

Page 99 

Nonsuit. 

At connmon law, the plaintiiF might replevy 
the diftrefs^ after being nonfuited in infi-' 
nitum 95 

But this inconvenience was remedied by fta- 
tute» which gave the writ of fecond deli- 
verance i^. 

Jf the defendant come into court pn the ^ay 
the iheriff is to return the alias or pluriesy he 
caQ^ot dcaaand the plaintid under peril of 
a nonfuit lO^ 

jBi|t he m4y have a fpecial writ) to fummoo 
the plaintifF to come in ^ and if he do not^ 
he fhall be nonfuited 109 

Jf the plaint be .removed by fon^^ the plaintiiT 
is demandable, on peril of a nonfui-t 138 

Unlefs the pouf be vitiou$, in not gtving\ the 
defendant a d^y in court 109 

Wherever the defendant bath a day in court, 
the plaintifF is demandable^ under peril of 
a aonfuit 1 39 

If the plaintiff be nonfuit before declaration, 
the defendant ihall have a return without an 
avowry 214 

J^o judgment in replevin as in cafe of a non- 
fuit for not going down to trial according 
to the pra&ice 4>f the court 2 1 Q 

Notice oy Distress. 

At common law, no man was obliged to give 
notice of his having taken a diftrefs 69 

XJnlefs it were impounded in a fpecial pound 
svirt, or in a pound covert it. 

B b 3 Bvu 
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But now^ the tenant mull have notice of a 
diftrefs for rent Pagi 77 

And fuch notice may be given to the tenant 
himfelf 7» 

Or it may be given to the owner of the goods, 
unlefs the tenant hath fued a replevin 79 

In the notice for a fale of a diftF€fs under 
7. ff^,^ M. c. 5. it is not neceffary to fet 
forth at what time the rent became due 77^ 

, Plaint. 

The origin of the plaint 92 

It may be levied out of court ibid* 

But the hundred court cannot replevy by plaint 

out of court, tho' there be a praefcription fox^ it 93 
Sid qu. and viA the note ibid. 

The plaint alone is removed by reccrdari 145 



Pleas and Pxeadings. 

A landlord cannot juftify under the plea of the 
. general iflue givc;n by 11 G^2> c. 19. ex- 
cept for z&s done as landlord 83 
He cannot jufiify expulfion under it ibid. 
Nor entering the houfe to remove the goo4s 
if they continue there longer than the five 
days allowed ibid. 
But muft plead a licence to juftffy the afpffr- 

iavit ' ibid. 

Or liberum tenementum tojuftify the expulfion ibid^ 
To an adion for an irregularity in making a 
diRrefs, the defendant may plead the gene- 
ral ifllie 83 
The mode of pleading a tender in replevin 88, 91 
Pleadings in replevins . 235 
The defendant in replevin cannot plead what 
is contrary to the flierifF's return, as non 
elongatay or that the beafts died in pound 129 
3Mt be may plead non cepit ibid. 

But 
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But in an homing replegiando a return of elan^ 
^tf/tfx precludes the defendant from pleading 
mn cepit ' Page iiqn. 

The difference between pleas in abatement in 
repleyin and in other actions i6l 

How .pleas ia abatement in repleyin differ 
froni ihofe in bar ibid* 

The defendant may plead .property in himfelf, 
or in a ftranger, in abatement, or in bar 162 

But property in the plaintiff' and a firang^ex, or 
Cipit in alio locoj muff be pleaded in abate- 
ment 163^ — 4 

jSo where the time is traverfed, the plea muff 
be in abatement ^ ibid. 

Non culpabtlis de capttone is not fufficient ; for 
the detection muff be anfwered 166 

Yet an avowry for rent in &rre2Lr tempore capti^ 
onisj without faying quod adhuc a retro exijlity 

> is good 181 

The .difference between a juftlficatLon and 
avowry 167 

The difference between juftifications that af- 
firm, and thofe that difaffirm the plaiotiff''s 
|)roperty ibid* 

The /tcnjant cannot plead ne unques feifte de 
fervices generally in bar of the lord's avowry 198 

The 1 1 G. 2. V. 19. has taken away the plea 
,oi nil habuit in tenementis 1 99 

To an avowry for rent payment of the ground 
rent to the original landlord is a good piea 200 

A fet-off cannot be plea,ded to ayowry for rent ibid». 

A plea to an avowry that th€ premifles were 

' pulled down without faying that the plaintiff 

" was expelled or put out of them,'* is not 

Sufficient, nor docs it amount to a plea* of 

eviction 2!pt 

Jf the plea in bar is inconfiftent with the de- 
claration^ it is a departure, and confequently 
,bad ijfid^ 

3 b 4 
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Pledges. 

Of pledges foi' the defen4anVs appearance in 

the lord*^ court Page 2 1 

Of the pledges to profccqtc in replevin 95, gy 
The origin of pledges 4e retomp babendo 9^ 

In what event they are anfwerable 97 

What pledges sTre deemed fufficient; and how 

they are to be taken 97, fsfr. 

Who are anfwerable for the pledges i$ retorn$ 

habendo taken according to Weftm* 2 C. 2. 

and 1 1 G. 2. tf. 19. *i4"*"S. 

The pledges for a return remain, notwith- 

ftanding the removal of the caufe by pone 94 
And tho' the plaintiff proceeds for damages on 

the lyCdr. 2. c. 7. 225 

The mode of proceeding bgainft the pledges 

on the ftatuteof Weflm^ 2. 220, 22|, 222, 223 
The mode of proceeding againft them on the 
. 17 Car. 2, c 7, 225 

No pledges are rec^uired of the plaintiff on a 

writ oF recaption 22g 

pf the writ de plegiis dc^uiitandit 1 93 



Plukies Repleyin. 

After an allas^ the plaintiff may have a plurla 

replevin 102 

Or he may take out the replevin, alias^ and 

pluries^ at the fame time ; and deliver the 

pluries to the fheriff in the firfl inilance 105 

In the plufies is al^^ays inferted the claufe of 

* vel cau/am nobis JignrficeSj &c.' I02, 106 

And it is returnable in the king's bench or 

common, pleas io2 

The pluries determines the (herifPs viconiiel 

power 102, 109 

^nd fuperfedes the proceedings before the 

fteriff 109 



TABLE of the Frincipal Matttri. 

Pone. 

The origin of the writ o^ pom Page 94 

Where the replevin is by writ, cither party 
may remove it by fom loi 

The form of the writ 134. 

The^0»^ (hould contain a fummons, by which 
day is given to the other party in the court 
above 10^133 — 4 

Otherwife it is bad I09, 140 

The difFerencc between a pone and recordari 133 

The plaintiiF need not fhew caufe, for remov- > 
ing a caufe out of the county court, hyponei 
but the defendant muft 13J 

JSut the plaintiff, as well as' the defendant, 
muft (hew caufe to remove the fuit out of 
the lord's court J35, 137 

The fcverai caufes of removal 135, Isfc. 

Capias lies againft the defendant, if be make 
default on a Z^;?^ 138 

Pound. 
Sj^elman^s defcription of a pound . * 69 

See Distresses. 

Pound-Breach. 

Of pound-breach at the common law 75 

The ftatute penalty thereon 76 

Practice. 

PraSitcal Obfervations^ as to the making of a 
diflrcjfs for rent, and fuing a replevin l^^ 
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PREHOGATIvr. 

The king, by his pferogatjve, may difr 
train for ^n amerciament in his court 
baron Page ly 

So, he may diftrain the beafls of his teniant 
on the high road 6q 

Or, on lands that are not holden of him by 
immediate tenuie ibiJ^ 



Prescription. 

If a lord can prefcribe in the diftrefs, he may 
diftrain'for an amerciament in his court 
baron ' i j 

Or, for a fine impofed by cuftom in his court 
leet li 

So, if a corporation can prefcribe in the dif- 
trefs, they may diftrain for a penalty on th? 
breach of a bye- law 25 

K prefiription to replevy upon plaints levied 
out of court is bad 93 

Sid vide the note {a) iiidn 



Prociss, 

Of the diftringas for levying fines and amer- 
ciaments impofed by a court leet * i^ 

Of the attachment to compel an appearance 
when the defendant has been fummoned and 
makes default lo 

An attachqicnt is in many anions the firft 
procefs • ig Ht 

A diftringas is the procefs which iflvies if the 

defendant does not appear at the return of 1 

the fummons or attachment ibid. 

It is called a diftrefe infinite bccaufc . it goes 
liH appearance ibid. 

Aa 
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An attachment will not be granted againft the 
(herifF for not taking a replevin boiid Page 223 

Of the procefs to compel an appearance in the 
lord's court 20 

Of the levari facias for a debt recovered in the 
lord's court 21 

At common law the only procefs in replevin 
was a didrefs 108 

But now, the procefs againft the defendant is 
an attachment in the firft inflance, and a 
capias zhtv9fzxis loj. 104, 105. 108 

If the plea be removed by pone^ the plaintiff 
or defendant is fummoned thereon loi 

And if the defendant make cfofault, a diftritigas 
iiTueSy and after that a capias 138 

If there be a vitious pone^ which does not give 
the parties a day in court, the defendant 
may have a fpecial writ, to warn the plain- ^ 
tiff to come in and profecute 109. 14a 

And the defendant (hall have the like wrir, 
where he appears on the return of the 
alias or pliiries replevin ihii. 

But if he do not appear on fuch return, a 
withernam w'lW iffue againft him 107 

Or, he may be brought in by attachment and 
capias 104. 108 

The procefs in withernam is an attachment in 
the* firft inftance; and, on the return of 
nulla bona thereon, a capias -and procefs of 
outlawry 11 2*. it 9, 120. i7 2. 129 

The fame procefs lies againft the defendant, 
on the writ de proprietate probanda 1 23 

The withernam is fortietimes an original^ and 
fometimes z judicial proceh: in the firft 
cafe, it is only a pain quoufque the defendant 
gages deliverance J m the latter, it changes , 
the property I2I 

When a plaint is removed by recordari^ a 
capias \\t% on the defendant's default j but 
po capids lies on a jujiicies 1 47 
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Profertv. 

Property is not to be altered without the 
king's writ^ except it be for default of ap- 
pearance on an attachment in the county 
court or court baron Pogi 20, C^^« 

If a replevin /couoe after goods are fold on an 
execution, the defendant muft claim pro- 
perty 54 

The node of pleading property i62> 16} 

Proprj^tate Probanda* 

iThe proceedings on a plaint> when the de- 
fendant claims property 13O9 131 

The proceedings on an original writ in the 
like cafe 13! 

If the property be found for the plaintiff, the 
. fheriff is to make deliverance 1 32 

But if the replevin be hy plaint j the defend- 
ant may afterwards remove It by ncordari 130 

If the property be; foi^nd far the defendant in 
a replevin by writ, fucb replevin is at an 
end 131, 132 

And, in fuch cafe, the plaintiff's only remedy 
is by adion of detinue, trover, or trefpafs 13^ 

But after the property is found for the defend- 
ant in a replevin by pkinU the plaintiff may 
have a new replevin by writ 130 

A bailiff' cannot claim property in the court 
heUnv Ij2 

But he may pkad it in the court above^ 133 



See the note 



132 



Recaption. 



The nature and defign of thjC writ of recap- 
tion 277, 27I 

Kecap* 
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Il^cafption lies, though the firft caption yftt 

juft Pagetii 

But not where the fame cattle, or other cattle 
of the fame perfon, are dtftrained a fecond 
time damage feafant Hi J* 

Nor where the plaintifF in repIevin,^ being 
nonfuited^ diftrains again ttli^ 

The defendant cannot avow on this writ, as 
he may in replevin 229> 229 

But he mud jus'f ity, as in trefpafs 229 

Ifio pledges are required of the plaintiff, on 
this writ iiid^ 

It is not neceflTary, to have a recaption, that 
the /ami cattle, but that cattle of iht fame 
perfon, ihould be diftrained a fecond time 
for ihe/ame duty 23a 

If the lord diftrarn the beads of bis tenant for 
rent, and afterwards diftrain the beads of a 
ftranger for the fame rent, there can be no 
recaption ibtd^ 

If the lord di drain his tenant, and afterwards 
command his fefvant to diftrain again, the 
tenant iball have recaption 231 

So if the lord, by any ad fubfequent, agree 
to the fecond diftrefs 2 jr 

But if there be no fuch precedent command 
nor fubfequent agreement, the tenant ts 
left to his adiioti of trefpafs agaiftfl the 
fervant ihld^ 

If J, and 5. are didrained, and a fecond dif- 
trefs is taken for the fame duty on A alone, 
a recaption lies 2^^ 

But if the firft diftrefs had been on -^. alone,* 
and the fecond on yf. and a ftranger, 
quare ilfldw 

If a diftrefs be taken for rent, and afterwards 
other rent becomes due, for which 
a fecond diftrefs is taken, no recapt'ron 
lies ' ib!J^ 

Unlefs the tenant have pleadtd hors de /on fee^ 
in an a(^it>n for taking the fi-rft diftrefs ih\d^ 

Recip- 
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Recaption lies before any avowry mWe in the 
firft replevin ' Pag€ 233 

And it lies in the county court, as well as be- 
fore juftices of record tbid^ 



Recordari. 

The form of the writ of recordari 140 

The difference between a pone and recordari. 133 

The replevin by plaint is removed by re- 
cor dart 134 

And the plaintiff may remove it, without 
(hewing caufe 135 

But the defendant cannot ibid. 

And neither the plaintiff nor the defendant 
can remove a plaint out of the lord's 
court, without ihewing a fufScient caufe 

143. 150 

A reco'dari cannot regularly remove a re- 
cord • 149, 150 

But if a record be adtually removed by re* 
cordari^ it ftiall not be remanded 145 

The fuperior courts have no authority to pro- 
ceed on a record removed by recordari^ 
without a fpecial writ * 149, 150 

The defendant fucd a recordari in a different 
county from that where the caption was, 
»nd the plaint was removed 143 



Relief. 

The relief is either proper or improper 8 

The relief proper may be diftrained for, of 

common, right /, ibid. 

But the lelief improper cannot be diftrained 
for, unlefs the lo^d can prefcribc in the 
diftrefs I 
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The fcveral kinds of rents , P4gt 5 

Of rent fervicc ibid* 

Of rent-charge ' • 6 

Of rent- feck . ihids 

Of rents of aflifc or chief- rents Hid. 

Of the remedy for recovery of rents by dif- 

trefs Hi J. 

In what cafes, and by what means, the tenant 

fhall be obliged to pay double rent j 

To what rents the 4 G. 2* c. 28. f 5. relates Hid, 



Reflevin* 

The nature of a replevin 85, 8*6 

"The replevin, at common law, was a jufti- 
cial writ 87, jcj 

Which did not lie in the manor court 87 

Two things are complained of in replevin 5 
the caption and the detention Hid* 

The fcveral mifchicfs which attended the re- 
plevin at common law, and how they were 
remedied 92, Is^Cm, 

The origin and nature of the replevin by 
plaint ihid. 

If any perfon grants a replevin who has iio 
authority to do it, the Court of JST. B. will 
grant an information againft him 94. 

The replevin muft be executed by the flieriff*,' 
even in his own cale 157 



In what Cafes f and for whom Replevin lies. 

It lies for goods, in which the owner has- 
either an abfolute or a qualified property. 

When the property is qualified, the replevin 
may be fpecial - 151 



I^AliLE of the t*rincii»l Mattersr^ 

V A. take goods by the command of B, the 
owner may have replevin againfl both Page 15^ 

If the lord diftrain the tenant's beafts, the 
mefne may impound his own beafts, inftead 
of the tenant's^ and may afterwards replevy 
them • , bidm 

Several perfons cannot join in replevin, where 
, the property is feveral 15J 

But in favour of liberty they may in fuing the 
writ Je homine nplegiando '53 "^ 

It lies for beafts which zvtfera naturae if they 
have been reclaimed ihidi 

But not for goods taken . in execution^ under 
procefs from a fuperior court 134 

^ho* it lies for goods which haVe been dif- 
trained in cbnfequence of anexcefsof jurif- 
didion in the juftices ^55 

Ahbo' the court of appeal has confiritied the 
warrant ibid* 

Tbo' it lies upon an execution^ awarded by 
an inferior jurifdiction 154 

It lies for extcutors^ de bonis iejlatoris 156 

i\nd for the hufband alone, de bonis UJC^nSy 
xzken dum fala ibid* 

It lies for a fow and pigs, though the pigs were 
farrowed after the low Was taken ibidi 

It lies not for charters relating to the inhe- 
ritance ibidi 

Kor for goods taken in foreign parts 157 

If beads be taken in one county, and driven 
into another, it lies in either county ibid^ 

It ties not sgaind the king, nor where he is a 
party 155 

Nor for goods taken upon a convidicn ibia» 

Nor for goods or cattle diftrained under a 
warrant from a jutiite of the peace, accord- 
ing to 27 Ofo. 2. r. 20. Stf 

Uniefs ihcjuiliees have exceeded their jurif- 
<li£iion Si 
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Rescous. 

/ 

No ftranger can legally make a refcue Page 75 
Bat the owner may refcue his cattle, 
wrongfully diftrained, before they are im- 
pounded ibid. 
Though H£ cannot refcue them afterwards ibid* 
If cattle diftrained go into the houfc of their 
owner, who refufes to deliver them, he is 
guilty of refcous 76 
The punifliment of refcous by ftatute ibid* 



Retorno Habendo. 

Of the ntofM habendi at common law 95 

Of the alteration that was made therein by the 
ftatute of Weflminfier the fccond " 95 

In pleas in abatement, the defendant muft 
, majce conufance for a return, or he leaves 
a right «in the plaintifF to retain the dif- 
trefs i6o« 164 

Where the diftrefs avows, and hath judgment, 
he {ball have a return of the diftrefs 211 

So where the defendant pleads property in 
himfelf or a ftranger, which is found for 
him, he fliall have a return ^ 213 

But if he plead property in the plaintifF 
AND a ftranger, he ftiall not have a re- 
turn ^ 213. 219 

So if he traverfe tHe lo^cus in quo^ he fii^Il not 
have a return, though the iftue be found 
for him, without a conufance or avowry 213 

If the lord refufc a tender of the rent, before 
the diftrefs is impounded, he ftTali not have 
a return 214 

If the plaintifF be nonfuit before declaration, 
the defendant fliall have a return ibid* 

But if he be nonfuit after declaration, the de- 
fendant muft avow to. have a return ibid. 
Qc On 
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On the nonfuit of the plaintifF, the re- 
turn at common law was never irreple- 

vifable ' P^g^ ^S' ^'5 

But this inconvenience was remedied by the 
. Jiat, of IVeftm, 2. which gave the writ of 

fecond deliverance ibidn 

If the defendant have judgment on the writ of 
fecond deliverance^ be fhall have a return ir- 
re pie vifable 96. 217 

If tlie writ of replevin abate by the mifprifion 
of the clerk, the defendant ihall not have a 
return - 220 

But it is otherwife if the writ abate by the 
mif- information of the plaintiff j for then 
the defendant Ihall have a icturn, tho' not 
irreplcvifable ' ibid- 

If the plaintiff confefs the defendant's plea, the 
dctendant ihuil have a return, but not ir- 
repley liable ibid^ 



Satisfaction. 

After judgment for a return irreple vifable, the 
owner of the beafts may have a writ for 
thcjr delivery, upon JatisfaSfion made in , 
court 89 

And if beafts are taken in withernam^ after 
judgment for the avowant, the owner may 
have the like writ, on fatisfying the de- 
fendant his damages 125 



Scire Facias. 

A fcire facias is the proper procefs to bring in 
the pledges in replevin 97. 122 

But in courts not of record, fuch procefs is 
rather 2i precept in nature of a fcire facias 123 

A fcire facias need not be fued out to in title • 
the party to a capias in withernam 1 26 

If 
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If on the retorno hatenda againft the pledge's 
cattle, the (herifF return «//, a fcire facias 

• jfllics quod vicecomes ipfe reddat ei tot 
averiay iffc. Pagi 22% 

But it is not neceflary to proceed againft the 
pledges by fcire faciasy in order to ground 
an adion againft the fberifF for their in« 
fufficiency 225, 22$ 



Second Deliverance. 

The writ oi fecond deliverance was given by 
ihe Jiat. of We/im, 2. 97, 215 

An4 it is a writ^W/V/t2/ 215. 219 

The form of it 216 

The writ of fecond deliverance is a fuperfe- 
deas of the retorno habendo^ .if it come be- 
fore any return is made ; if after, it is in 
the nature of a new replevin. 127. 217 

But it is not a fuperfedeas x>f the writ of 
inquiry of damages, under the 21 H, 8. 
c* 19; nor under the 17 C^r. 2. c, 7. 2x8 

Where ^ a withernam iffues on a retorno ha^ 
bendoy the fecond deliverance muft not be 
of the beafts delivered in withernam^ but 
of the beafts firft taken ? 218 

The writ of fecond deliverance is in effeS 
taken away,, where the defendant proceeds 
on the 17 Car* 2. r. 7. ibid. 



Seisin. 

Before the ftat. of 11 G. 2. c. 19. it was 
neceflary to- lay a feifin of the fervices in 
the avowry 171 

The difference in laying fuch feifin and the 

feifin in real anions 172 

The defendant might deny fuch fcifm 173, 

19s, ^c. 
C c 2 Seifin 
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Selfin In the defendant, or thofe whofc cftate 
he hath, was good for rent on a gift in 
tail, or on a leafc for life or years Page ig6 

In whom the grantee of a rent- charge fhould 
have laid the feifin 1 74 

If leffee for years had diftrained the beads of 
a firanger, he mud have laid the feiiin in 
his Ivflbr * 175 

But if a termor had avowed for rent on his 
under tenant^ by deed indented, he need 
not have laid-a feifm ibid. 

But if the leafe had been by parol, he muft 
hatre laid a feifin * . ibid. 

Now by the faid flat, of n G. 2. V. 19. a ge- 
neral avowry is given in all cafes for rent 
arrear • ibid. 

If a termor diftrain cattle damage feafaniy and 
the owner bring trcfpafs, the termor muft 
lay a feifin in his plea 176, 177 

But if the termor bring trefpafs for the 
damage, he need not lay a feifin in his • 
declaration 177 

If the avowant, fox damage feafanU alledge 
the hcu$ in quo to be his folum ei liberum //- 
nementum^ without alledging a feifm in fee^ 
it is fuificient . , 176 

Tenant in fee, in an aftion of debt againft his 
leffee for yeahs, need not lay a feifin 179 

But the affignee of the reverfion muft ibid* 

In trefpafs, the defendant may plead tpiod 
Fo« SESSION ATUS fuit of the hcus in quoy 
ai)d took the plaintiff's cattle damage fea- 
Jant^ without laying a feifin 177 

Where the action is tranfitory ibid., 

But not where it is q. c.fregit ibid. 



' SERVICES. 

Feudal fervices were either military or mi- 
nlftcrial ' I 

The non- performance of thefe fervices in- 
duced a forfeiture of the feud 2 

In 
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In what cafes the tenant might traverfe his 
lord's feifin of fervices Page 195, ^c. 

And how he might avoid the payment of fer- 
vices, which he could, not traverfe 196, ^c. 



Sheriff. 

The fteriiF may hold plea in replevin by plaint 
of any value 92 

And hef may command his bailiff to replevy, 

cither by word or precept ibid. 

. The flieriff muft appoint four deputies to 
make replevies in his name, under penalty 
of 5 h for each deputy he may ncgleft to 
appoint 93 

But the {heriff's precept in withernam muft be 
in writing, and not by word only 1 17 

Xhe fheriff ought to take pledges de profe- 
quendoy and de retorno babendo / 97 

And he is anfwerable for the infufficiency of 
the latter ibid. 

Having taken pledges, the fheriff ought forth- 
with to make deliverance of the diflrefs 99 

And for that purpofe he may enter a liberty ibid. 

Or break open a hgufe or callle, if he be 
denied entrance , loo 

Where the replevin is by original y^nty which 
is executed by the fheriff, he may hold plea 
of it in the county court . 10 1 

But if he do not execute the original writ, he 
muft'^appear, and account for his condu6t, 
in the court above, on the alias or pluries 
replevin 1 05 

If the alias do not contain the cl'aufe of vel 
caufam nobis Jignifices^ &c. it \s vicontiely and 
the fheriff may proceed 106 

But he cannot proceed, if it contain fuch 

claufc 102. 106 

The pluries replevin always detergiines the 
fheriff's vieontiel power 107 

If the plaintiff be nonfuit in replevin, upon 
which the fheriff takes his goods upon a 

withernam 



k^ 
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mthernam^ an a£):ion will lie againft the 
fheriff, if ^' - do not deliver them to the 
defenf!aiit Page ill 

The flicriff cannot jeturn, on z pone hy the 
defcnlart, thr t the caufe is not true 137 

The (henff muR execute the replevin even 
in his own cafe 157 

If the pledges de retorno hahendo prove infufE- 
cient, the fheriff hinifclf is anfwerablc by 
fcire facias 221, 222 

Or by ^6lion on the cafe ibid. 

In fuch aftion againft the flieriff fome evi- 
dence muft be given by the plaintiff of the 
infuiEciency, but very flight will do 222 

In fuch a<^ion damages cannot be recovered 
beyond the value of the diftrefs, unlefs he 
is guilty of wilful negle<a 223, 224 

And in order to ground fuch a£lion, it is not 
neceffary to have a Jcire facias returned 
againft the pledges 225 

An attachment does not lie againft the fheriff 
if he omits taking a replevin bond 223 

An aGion by the party does ibid. 

The fheriff and under-fheriff and replevin 
clerk are anfwerable for the infufficiency 
of the pledges de retorno habendoj and are 
bound to difcover their names to the de- 
fendant 224 

Statutes, 

De Scaccario 
Marlbridge^ c. I 

•— c. 4. 

■' c. 15, 

^— — c. 21. 

Wejlm. I. c. 17. 

Gloucejler^ c. I. 

Wejim. 2. c. 2. 94, 95* 126. 135. 

25 Ed. 3. c; ly,- 

1 //. 5, c. 5« 
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7 H. 8* c. 4. Page 207 
21 H. 8* c. 19. 170. 183. 209. 218 

32 H. 8. c. 37. 33^. 183. 209 

I & 2 Ph. i^.M. c. 12. 71. 79, 93 
43 Eliz. c. 2. 38. 208 
4.yac, I. €• 3. 209 
17 Car. 2. c. 7. 64. 265, 209, 218. 225 
7,W.^M. c. 5. 35. 50. 76. 83 

8 £sr 9 /ST. 3. c. II. 210 
S Jnn. c. 9. * 5]^ 
■ ■ c. 14. 58 
4 G. 2. c. 28. 6, 7 

II G. 2. c. 19. 7. 36. 61, 62. 73. 83. 98 

175. 210. 225 
27 G. 2. €• 20. 80, 81 

33 G' 3- c. 55- 80 

Tender. 

A fuflicient tender will make the detention of 
a diftrcfs unlawful 57, 88 

Though it be made after judgment for a re- 
turn irreplevifable 89. 217 

But before judgment it fhould be made be* 
fore the diftrefs is impounded 57. 88 

For if it be made afterwards, and the beafts die 
in the pound, the owner fhall bear the lofs 88 

And it mud be made to the lord himfelf, and 
not to his bailiiF ibid. 

If divers beafts are diftrained and any one 
of them be impounded before a tender is 
made, the tender is void 88. n. 

In what manner the fufficiency of a tender 
was anciently tried 89, lie* 

The prefent mode of trying it 91 



Traverse. 

The caufe of removal, aflsgned in zpone^ or 
record^rij is not travcrfable 1 37. I 42 

But it is otherwife of the caufe afligned in an 
acudas ad curiam 142 

Where 
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Where the defendant in replevin pleads in 
abatement of the writ, and makes conu- 
fance, the conufance is not traverfablc Page 16^ 

In a juftification for damage feafant^ the plain- 
tiff may trav,erfc the defendant's title 164 — 5 

If the avowant fliould lay the caption in ano- 
ther place than the plaintiff hath done, 
without traverfing the place in the declara- 
tion, it would be bad ihii. 

Where the tenure is traverfablc 194 

If the tenure be by rent, the quantum of the 
rent is not traverfablc ibid. 

And the whole tenure is not traverfablc 195 

The feifin of the quantum of fervices was 
traverfablc, where they were gained oy 
coercion ibid% 

But not where they^werc obtained by the vo- 
luntary payment of the tenant 196 

Unlefs the tenant had been one, who could 
not charge the lands \ as tenant in tail, a 
bifliop, prior, i^c. 19^ 

Or unlefs the very tenant had the deed 
whereby the fervices were referved ibid* 

The feifin is not traverfablc, but only of 
thofe fervices, for which the avowry is 
made 198 

Except a feifin be alledged of fervices of an 
lilgher nature, which include thofe in the 
avowry ibid. 

Trespasst. 

An aftion of trefpafs will not IfC for taking an 
cxcefTivc diftrefs 67 

Unlefs it be a diftrefs of gold or filver ihid. 

Nor for impounding a diftrefs in another county .71 

Trefpafs will not lie againft the pound-keeper 
merely for receiving the diftrefs, tho' the 
original taking be tortious 72 

If cajttle, taken damage feafanty die in the 
pounds the diftrainer_may have an adion 
of trefpafs for the damage 75 

2 The 
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Tbe tenant may have an ar£Hon of trefpafs 
' agtinft his landlord, if he do not remove the 

diilrefs at the ciid of five days Page j'f 

Or againft the (heriff*, for taking his cattle, in 

the execution of the replevin 103 



Trover* 

Trover wiH not He for goods fold before ftve 
days have expired next' aftei: the difireft' 
and notice » — g^ 

Vaoit.' V ' ' 

The va£i are forfeited, on the dfefendant'r 
non-appearance^ in fhe lord^s court 21 



Wager of Law* 

At common taw> when the tenant pleaded a 
tender, the lord was put to hit law wager, 
as to its fufficiency 9i> 9? 



WiTHERMAlrf. 

Withernam may iffuc on the fccond pfocefs 106 
Etymology of the word withirnam 1 09 

U^tthernam is part of the lex taltonis ibid. 

And it is two-fo4d 3 in the county coi^, and 

in the courts above j JO 

In the county court, if the bailiff return ehn* 

gata^ tbe withernam does not ifiue, before 

the (herifF holds an inqueft I lO 

But when it iflfues, it is a writ de executione 

judicii. Quaere. ,119 

In the courts above, it iflTues on the fherifF's 

return of ehngata ibid. 

But ic cannot iiTue on fuggeftion only 112 

Dd It 
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tt ifliics out of the court where the alias or 
^/irr/Vx is returnable Page \\% 

Therefore, if ihngata be returned on the alias 

, into chancery^ it ifTues out of chancery j but 
then it is returnable in B. R. Qt C J&. iiiJ. 

Form of the writ of withirfiam 1 1 1 

There is always an attachment in the wither^ 
nam XI3 

Unlefs it iflue on a plaint ibid. 

The withernam^oMM recite the caufe why the 
ihoriff cannot replevy i \^ 

And it iiioxAi be in writing, though it be if- 
fued by the fherifF 117 

Where there ihall be a n$n omtitas in the 
withernam II5 

If the iheriiF return niVon the witlimam^ a 
capias is awarded yiOf 122 

If the defendant appear on the p7frri>x replevin, 
the witbirnam fliall not iflue 120 

Unlefs, on his appearance, be refufe to gage 
deliverance ibid^ 

But if be plead smh upit^ or tba|^ the cattle are 
Head in ^he default of the plaintiff, the 
wiiiernam {hall not be awarded 124 

^b, if he plead property in hiihfelf ibid. 

Or make conufance a$ bailiff, and pray in aid ibid. 

The withernam agatnft the plaintiff, after 
judgment for the defendant, (hall be ftayed, 
on tbe plaintiff's ten|kring the damages 125 

if tbe fheriff levy..gocr(fs of the plaintiiBF in wi^ 
tfjernamy after a return awarded on a non- 
fuitt he fhould deliver them to the defend- 
ant, or an aAion lies 1 22 

In B. R. cattle taken in mihimam are deli- 
vered to the plaintiff, by the ufage of the 
Court ; aliter in C. B. and tbe reafon 
thereof 120, t^i. 

ffithetnamit ei'her an original or a judicial 
vvrit ; in the Arft cafe it if only a penalty 
^uoujqui the defendant gages deliverance ) 
in the latur, it changes the property ibid^ 

I Ia 



T A B L £ of the Principal Matters. 

In what cafes the defendant fhall have a ivi^ 
thirmam againft the plaintiff Page 115 

It is not neceflary to have a feire facias re- 
turned, before a capia$ in withernam ifTues ibid* 

The withernam fuppofes the original caption 
to be a diftrefs ibid. 

TheiheriffyOn ifiefne procefs^ may take beafts 
of any value from the defendant, to compel 
him to appear. 128 
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